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An Act to enable the unlawful proceeds of all serious crime and
terrorist financing to be identified, traced, frozen, seized and
eventually confiscated; to establish a Financial I ntelligence Unit
for the better prevention, investigation and prosecution of
money laundering, terrorist financing and other financial
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ENACTED by the parliament of Malawi as follows-
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PART | — PRELIMINARY
1.-(1) This Act may be cited as the Money Laundering Short title ang
Proceeds of Serious Crime and Terrorist Finance 2006. commencement
(2) This Act shall come into operation on such dh&ng a date
not earlier than the date of publication of tha isdheGazetteas
the Minister may appoint by notice published in @azette

2. In this Act, unless the context otherwise requires Interpretation
“account” means any facility or arrangement by vihéc
financial institution does any one or more of thkofwing —

(a)accepts deposit of currency:

(b)allows withdrawals of currency or transfers ofrency

Into or out of the account,

(c) pays cheques or payment orders drawn oraadial

institution by, or collects cheques or payment mgam behalf

of, a person;

(d) supplies a facility or arrangement for a safigposit

box;

“act or terrorism” means-

(a)an act or omission, whether committed in oridets
Malawi, which constitutes an offence withie tscope of a
counter-terrorism convention; or

(b)an act, or threat of action in or outside Malawich —

(i) involves serious bodily harm to a person,;

(i) involves serious damage to property;

(iif) endangers a person’s life;

(iv)creates a serious risk to the health or sadéthe

public or a section of the public;

(v) involves the use of firearms or explosives;
(vi)involves releasing into the environment or grayt
therefore or distributing or exposing the pulolicany part
therefore to any dangerous, hazardous, radioaatitarmful
substance, any toxin chemical; or any microbialther
biological agent or toxin;

(vii) is designed or intended to disrupt any coiep
system or the provision of services directly reditio com-
munications infrastructure, banking or financialvézes,
utilizes, transportation or other essential irtfagure,

(viii) is designed or intended to disrupt threyision of
essential emergency services such as police, dafiince
or medical services,

(ix) involves prejudice to national securityparblic
safety;
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(x) involves participating in the activities of ertorist
group, including the supplying of informationmaterial
resource, or the funding of its activitiesaimy way, with
knowledge of the fact that such participatigh contribute
to the criminal activities of the group,

and is intended, or by its nature and cdnteay reasonably be
regarded as being intended, to intimidagepublic or a section
of the public, or compel a government orrgerinational
organization to do, or refrain from doing,at, or seriously
destabilize or destroy the fundamental pualti constitutional,
economic or social structures of a countrgrointernational
organization, and for the purpose of advameipolitical,
ideological, or religious cause, but doesincdiude an act which
disrupts any services, and is committed irspance of a protest,
demonstration or stoppage of work, as lond, as long only, as
the act is not intended to result in any hegfarred in this
paragraph;

“administrator” means a person appointed undersestl(2)
(b) (i) or section 90(2);

“authorized officer” means a person in class efspns
designated as such by the Minister;

“beneficial owner” means a person who ultimatekne or
controls a customer or the person on whose behedhaaction
is being conducted, and includes any person wboceses
effective control over a legal person or arrangdinen

“business relationship” means any arrangementapqsed
arrangement between a person and a financialutistitwhere —

(@) the purpose or effect of the arrangement fadiitate an
occasional, frequent, habitual or regulamrse of dealing
between the institution; and

(b)the total amount of any payment to be made lyy an

person to any other in the course of that arrangemenot

known or capable of being ascertained at the timeatrange-
ment is made;

“collective investment scheme” means a sehemwhatever
form, in pursuance of which, members of the puatie invited
or permitted to invest money or other assertsporéfolio, and
which scheme has the following characteristics —

(a)two or more investors contribute money or otssets
to hold a participatory interest in a portfoliothé scheme
through share, units or any other form of partitopa
interest; and

(b)the investors share the risk and the benefitvastment
in proportion to their participatory interest impartfolio of a
scheme or any other basis determined in the deed;
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“competent authority” means the Director of Public
Prosecutions, and includes any person authorizdinbyn that
behalf;

“counter —terrorism convention” means any of thetéth
Nations Counter-Terrorism Conventions set out eRhst First
Schedules, Schedule

“court” means the ordinary courts in Malawi whenélaor
criminal proceedings may be instituted;

“currency” means the coin and paper money of Malavof a
foreign country that is designated as legal teadérwhich is
customarily used accepted as medium of exchantein
country of issue;

“customer,” in relation to a transaction or accoumtludes-

(a)the person in whose name transaction or acésunt
arranged, opened or undertaken;

is arranged, opened or undertaken,;

(b) a signatory to a transaction or account,

(c) any person to whom a transaction has beenressbigr

transferred;

(d) any person who is authorized to conduct a &etitn, or

(e) such other person as the Minister may by Notice

published in th&azetteprescribe,

“defendant” means a person charged with a seriooe ¢
whether or not he or she has been convicted djffeace, and
includes, in the case of proceedings for a resirgiarder under
Division 60of Part IV, a person who is about to be chargdt wi
serious offence;

“Director” means the Director of the Financial Iiigeence
Unit appointed pursuant to section 13;

“document” means any record of information, andudes-
(a)anything on which there is writing,
(b)anything on which there marks, figures, symbots,
perforations having meaning for persons gigalifo interpret
them;
(c) anything from which sounds, images or writiragn de
produced, with or without the aid of angthelse; and
(d)a map, plan, drawing, photograph or similarghin

“financial institution” means any person carrying the
following businesses or activities, including bt limited to a
financial institution licensed under the BankingtA Cap 44.01
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(a) acceptance of deposits and other repayables finooh
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the public;

(b) lending, including consumer credit, mortgagedd,
factoring (with or without recourse) and ficarg of
commercial transactions;

(c) financial leasing,
(d)money transmission services;

(e) issuing and administering meangayfment, such as
credit cards, traveler's checuas banker's drafts;

(f)guarantee and commitments,

(g)trading for own account or for agnbof customers in
money market instruments suchnesjaes, bills, and
certificates of deposit, foreigrckange, financial futures and
options, exchange and interestirsieuments, and transferable securities,

(h)underwriting share issues and pigiditon in such
issues;

(Dadvice to undertakings on capitalisture, industrial
strategy and related questions,aavice services relating
to mergers and the purchase of wakiags,;

(i) money —broking;

(k) portfolio management and advice;

(I) safekeeping and administration afuséies;

(m) safe custody services;

(n) gambling house;

(o) casino and lottery; and

(p) buying or selling of gold bullion;

(q) a trust or company services provittrotherwise
covered by this definition, whick @ business, provides any of
the following services to third pp@s as covered under the

Cap.5.02Trustee Act —

0] acting as a formation agent of legal persons;
(i) acting as, or arranging for another person to sict a
a director or secretary of a company, a partnerdrtner-
ship, or a similar position in relation to othegé¢ persons,
(iii) providing a registered office, business address or
accommodation, correspondence or admatige address
for a company, a partnership or any otheallpgrson or
arrangement,
(iv) acting as, or arranging for another person to siet a
trustee of an express trust,
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(v) acting as, or arranging for another persorctas, a
nominee shareholder for another person;
(r) legal practitioners, notaries, other independegal
professionals and accountants when they prdpaog carry
out transactions for their client concerning fibleowing
activities-
(i) buying and selling of real estate;
(i) managing of client money, securities tiar assets;
(iif) management of bank, savings or secur#iesounts
(iv) organization of contributions fibre creation,
operation or management of companies;
(v) creation, operation or managemenégél persons or
arrangements, and buying and selling of busieesties.

(s) dealing in real estate, when the pedsaling is
involved in transactions for a client concernihg buying and
selling of real estate;

(t) dealing in precious metals stone, when theqrers
dealing engages in any cash transaction with toewes equal
to or above the applicable designated threshotdeaMinister
may prescribe by notice published in the Gazette,

(u) such other business as the minister may plesos
notice published in the Gazette;

“Financial Intelligence Unit means the Financiaklligence
Unit established under section 11,

“confiscation” means the permanent deprivationropprty
by order of a court other competent authority;

“gift” includes any transfer of property by a pemgo another
person directly or indirectly;

(a) after the commission of a serious crime by the firs
person;
(b) for a consideration the value dfieh is significantly
less than the value of the ad@rsition provided by the first
person, and
(c) to the extent of the differentyeeén the market value
of the property transferred anel ¢bnsideration provided by
the transferee,

“interest,” in relation to property, means-
(a) a legal or equitable interest in the property;
(b) a right, power or privilege in connection witie
property;
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“money laundering “means conduct which constd an
offence as described under section 35;

“police officer” means any police officer of orale the rank
of Inspector,

“proceedings means any procedure conducted bydaruhe
supervision of a judge or judicial officer, howewdescribed, in
relation to any alleged or proven offence, or propderived
from such offence, and includes an inquiry, inigedion,
preliminary or final determination of facts,

“proceeds of crime” means any property derivedeatized
directly or indirectly from a serious crime, amgtludes, on a
proportional basis, property into which any prapeterived
or realized directly from the offence was lateccmssively
converted, transformed or intermingled, as welhasme,
capital, or other economic gains derived or reaifrom such
property at any time since the commission of tifience;

“property” means currency and any asset of everg ki
whether corporeal or incorporeal, moveable or imale,
whether situated in Malawi or elsewhere and whetduagible or
intangible, and includes any legal or equitablerest in any
such property;

“property of, or in the possessiw control of any person
include any gift made by that person,

“Public Appointments Committee” means the public
Appointment committee of the National Assembly bkshed
under section 56(7) of the Constitution;

“public official” means person Holgs prominent public
positions in Malawi or a foreign country suchhasads of state or
government, politicians on the nation level, segmvernment,
judicial, military or party officials on the natial level, or senior
executives of state — owned enterprises of ndtiomzortance, or
individual or undertakings identified as havingsg family ties
or person or business connection to the aforemesadio
persons,

“realizable property” means —

(a) any property held by a defendant;

(b) any property possessed by a person tanao
defendant has directly or indirectly made gift daiLigy this
Act;
“serious crime” means an offence against a prowisie

(@) any written law in Malawi, for which the maximum
penalty is death or imprisonment for life or otdeprivation
of liberty for a period of not less than 12 montsd includes
money laundering and terrorist financing;
10
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(b) alaw of a foreign state, in elation to acts oigsions
which, had they occurred in Malawi, wohkalve constituted
a offence for which the maximum penaltgésth, or
imprisonment for life or other deprivatiofliberty for a
period of not less than 1 months, andidelmoney-
laundering and terrorist financing;

“supervisory authority” means the Reserve Bank afdwi or
any other authority having ovensigver a financial institution
or profession;

“tainted property” means-
(a) property intended for use in, or usedr in connection
with the commission of a seriousn&j or
(b) proceeds of crime,

“terrorist financing” means directly or indirectbroviding or
accumulating funds or other goantsattempts to do so, with the
intent that the funds be useldmmwledge that the funds will be
used in whole or in part to cortami

(a) an act constituting an offence in regard to and in
accordance with the definition of one treatietetisn

the appendix to the international convention fer th
suppression of the Financing of Terrorism tockhialawi

is a part, or

(b) any act intended to cause the death of orgehodily
injury to any civilian or any other person noteditly involved
in a situation of armed conflict if, by virtue itsature or
context, such act is intended to intimidate a paipath or
compel a government or international organizateperform
or refrain from performing an act of any kind,;

“terrorist group” means-

(a) an entity that has one of its activities antppses, the
committing of, or the facilitation of the comssion of, a
terrorist act; or ;

(b) any other entity so specified by the Ministgmitice
Published in th&azette;

“terrorist property” means-

(a) proceeds from the commission of a terr@s,

(b) money or other property which has beers tikely to
be used to commit a terrorist act; or

(c) money or other property which has been, iadpedr is
likely to be used by a terrorist group;

11
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“unit trust” means any arrangement made for thp@se or
having the effect of providing, for a person haviands
available for investment, facilities for the peipation by the
person as a beneficiary under a trust, in anyitsrof income

a rising from the acquisition, holding, managen@rdisposal of
any property pursuant to the trust;

Meaning of 3. Any reference in this Act to a person being chdrgr about
charge in to be charged with a serious crime is refereaqgaocedure,
relation to a however described, in Malawi or elsewhere by wltidhinal

serious crime  proceedings may be commenced.

Meaning of 4.For the purposes of the this Act, a person shathken to

conviction in be convicted of a serious crime if
relation to a
serious crime (&) the person is convicted of the offence;

(b) the person is charged with, and &bguilty of, the offence
but is discharged without any catien being recorded,

(c) a court, with the contsef the convicted person, takes the
offence, of which therson has not been found guilty, into
account in passingteece on the person for another serious

crime
Meaning of 5. For the purpose of this Act, a conviction of aspa for a
quashing of serious crime shall be quashed in any €ase
conviction
(a) Where section 4 (a) applies, if the findingyaflt is quashed or
set a side,
(b) Where section 4 (b) applies, if the findinggoilt is quashed
or set a side,

(c) Where section 4 (c) applies, if either —
(i) the conviction of the person for the othereoite referred
to lmat section, is quashed or set a side,
(i) the decision of a count to take thffence into account in
passing sentence for that otiffence is quashed or set a side,

Meaning of 6.-(1) Subject to subsections (2) and (3), for thgppse of this
value of Act, the value of property, other than cashelation to any person
property, etc holding the property is —

(a) its rkatr value of the property, or
(b) where any other person holds an interest in the
property, the market value of the beneficial iegt of first
mentioned person in the property less the amaauiired to
discharge any encumbrance, other than a chargitey,arn that
interest.

12
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(2)Subject to section 8(2), reference in this Actite value, at
any time referred to in subsection (3) as “the mateime “of a gift
or of any payment or reward, are reference to-
(a) the value of the gift, paymenteward to the recipient
when he or she received it, adjustadke account of subsequent
changes in the value of money, or
(b) where subsection (3) applies, thieie there in mentioned,
whichever is the greater.

(3)Subject to section 8(2), if at the material tithe recipient
holds-

(a) the property which he or she receiveat being cash,) or
(b) property which in whole or in part iretitly represents, in
the recipient hands the property while heta received,

the value referred to in subsection (2) (b)is thki® to him or her
at the material time of the property mentionedubsection (2) (a)
or, as the case may be, subsection 2 (b) so fargzesents the
property which he or she received, but disregardirgjther case
any charging order.

7. For purposes of this Act, dealing with propertydhey any Meaning of
person includes — dealing with
property

(a) where the property is a debt owed to the pemaiking a
payment to any person in reduction dr sdttlement of the
amount of the debt,
(b) making or receiving a gift of the property, or

(c) removing the property from Malawi

8.- (1) A gift is caught by this Act if — Meaning of
(a) it was made by the defendant at any tiftex g&he gift caught by
commission of the serious crime, or if more than,dhe this Act

earliest of the serious crime, or if more than dhe,
earliest of the offences, to which the proceesliiog the time
being relate, and

(b) the court consider it appropriate in a8 tircumstance to
take the gift into account.

(2) For the purpose of this Act, the circuanste in which the
defendant is to be treated as making a giftushelthose where the
defendant transfers property to another persoactijror
indirectly, for a consideration, the value of whis significantly
less than the value of the consideration provigethe defendant,
and the provisions of sections 6 (2) and (3) siyatlly as if the
defendant had made a gift of such share in thegptpps bears to

13
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Meaning of
derived in
benefit

Meaning of
benefiting
from the
proceeds of
serious crime

the whole property the same proportion as the mdiffee between
the values referred to under this subsectidhetonsideration
provided by the defendant

9. A reference to a benefit derived or obtained bgtherwise
accruing to, a person includes a reference taneftteerived or
obtained by, ootherwise accruing to ,another person at the igque
or direction of the first person.

10. For the purpose of this Act —

(a) a person has benefited from an offenteeifperson has at
any time received any payment or other rewambimection
with, or derived any pecuniary advantagenirthe commission
of a serious crime, whether committed by that@e another
person;

(b) proceeds of crime of a person are any payn@ragher
awards received by him or her in connectiothwand any
pecuniary advantage derived by himeordt the time from, the
commission of a serious crime, and

(c) the value of the proceeds of crime of a peisdhe
aggregate of the values of the pays) rewards or pecuniary
advantages received by him or he@omnection with, or derived
by him or her from, the commissidraerious crime.

PART Il - ESTABLISHMENT OF FINANCIAL INTERLLIGENCEUNIT

Financial
Intelligence
Unit

11.-(1) There is hereby established a body to be kn@ithea
Financial Intelligence Unit (in this Act referréalas the “Financial
Intelligence Unit") which shall be an autonomaesitral national
agency, having perpetual successioneacommon sea with power

to enter into contracts, responsible for receivirgguesting, analyzing and
disseminating to competent authorities disclosafenancial information as
required under this Act in order to counter moraynidering and financing of

terrorism.

(2) The Financial Iigggnce Unit —

(a) shall receive, gmal and assess report of suspicious transactisnoeds

by financial institutions pursuant to section 28,

(b) shall send any report referred to in paragrégghto the appropriate law
enforcement authorities and, the supervisory ailig® if, on the basis of its
analysis and assessment, the Financial Intelligéhte has determined that

there is an element of money laundering or finagahterrorism;

14
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(c) may enter the premises of any financial insdtuduring ordinary business
hours to inspect any record kept pursuant to se@& and ask any question
relating to such record, make notes and take cafiedole or any part of the
record,

(d) shall send to the appropriate law enforcemettiaities, any information

derived from an inspection carried out pursuargaragraph (c), if it gives the
Financial Intelligence Unit reasonable groundssuigpect that a transaction
involves proceeds of crime or terrorist financing,

(e) may instruct any financial institution to talseich steps as may be
appropriate to facilitate any investigation antitipn by the Financial
Intelligence Unit,

(f) may compile statistics and records, dissemilafrmation within Malawi
or elsewhere, make recommendations arising ouhyfisformation received,
issue guidelines to financial institutions and adwthe Minister accordingly,

(g) shall create training requirements and provéleh training for any
financial institution | respect of transaction retc-keeping and reporting
obligations provided for in sections 27 and 28,

(h) may consult with any relevant person, institatior organization for the
purposes of exercising its powers or duties undesgraph (e),(f) or (g),

() shall not conduct any investigation into money @enng or terrorist
financing other than for the purpose of ensuringgiiance by a financial
institution with the provisions of this Act,

() may extend assistance to foreign jurisdictions watpect
to property tracking, monitoring and confiscatioders.

(k)shall have the authority to request informatifnrom any financial
institution, any supervisory agency and any lawossgment agency for
purposes of this Act,

() may provide training programs for financial ingtituns in relation to
customer identification, record keeping and repgrtbbligations and the
identification of suspicious transactions,

(m) may periodically provide feedback to financial tingions and other

relevant agencies regarding outcomes relatingdadports or information
given under the Act,

15
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Disclosure to
foreign
institutions and
agencies

( n) may conduct research into trends and develafsne the
area of money laundering and financing of terrorénd
improved ways of detecting, preventing and detgrmoney
laundering and terrorist financing,

(o) may educate the public and create awarenessgttBrs
relating to money laundering or terrorist finarggin

(p) may disclose any report, any information detif@m any report or any
other information it receives to an institutionamgency of a foreign state or of
an international organization established by theegaments of foreign states
that has powers and duties similar to those ofthancial Intelligence Unit as
set out in section 12, if on the basis of its asigland assessment,

the Financial Intelligence Unit has reasonableigds to suspect that a report
or information would be relevant to investigating mrosecuting a money
laundering offence or terrorist financing,

(q) pursuant to a memorandum of understanding émi@rany agreements or
arrangements with any domestic government ingiitubr agency regarding
the exchange of information,

() may require the police and other investigativeprosecutorial bodies to
report progress and outcomes on matters referrdgbto, and

(s) may perform such other acts as may be necesséauffill the objectives of
the Financial Intelligent Unit.

12. The Financial Intelligence Unit may discloss aeport or

information as set out under section (2) (p)rtdrestitution or

agency of a foreign state or of an internatiarghnization or body

or other institution or agency established bydbgernments of foreign states
that has powers and duties similar to those ofthancial Intelligence Unit —

(@) on such terms and conditions as are setiouthe agreement or
arrangement between the Financial Intelligence @nd that foreign state or
international organization regarding the excharfggioh information, or

(b) where such an agreement or arrangementdidseen
entered into between Financial Intelligence Uni ¢hat foreign
state or international organization or body, onhsterms and conditions as
may be agreed upon by Financial Intelligence Umtl @he institution or
agency at the time of disclosure, which terms amtlitions shall include the
stipulation that the report or information shallused for intelligence purposes
only and be treated in a confidential manner anidadurther disclosed
without the express consent of the Financial ligefice Unit.

16
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13.-(1) There shall be Director of the Financiakliigence

Unit (in this Act and otherwise referred to as tBb@ector”) who shall
be appointed for a five year renewable term byResident, upon
such terms as may be specified in the instrumeappbintment

(2) The appointment of the Director shall be subjec¢he
approval of the Public Appointments Committee.
(3) The Director shall be the chief executive dadfiof the
Financial Intelligence Unit and shall perform stighctions and
duties, and exercise powers, as are conferred hipoor her by
this Act or any other written law.
(4) A person shall not be appointed or remain Daoewho-
(a)is a member of parliament, or
(b)is a director, officer or servant of, has a collihg
interest in any financial institution.
(5) The Director shall be a person of recognizedlifjcations,
integrity and experience in financial or legatters or law
enforcement with financial investigative baakgnd.
(6) The Director may at any time by notice in wriito the
Minister resigns his office.
(7) The Director may delegate to any person, stilbpeany terms
and conditions that the Director may specifyy pawer, duty or
function conferred on the Director under .

(8) In the event of the absence or incapacity efDirector, or if
the office of Director is vacant, the presidmay appoint a quail-
fied person to hold officer instead of thedator for a term of not
more than six months, and the person shallewolding that
office, have all of the powers, duties analctions of the Director
under this Act.

(9) If the President is satisfied that the Director
(a) is incapacitated by physical or mentakts, or
(b) has become bankrupt or made arrangemémntws
creditors, or
(c) is otherwise unable or unfit to discheatige function of
director,
the President may declare the office of tired@or vacant and
shall notify the fact in such manner as theskient thinks fit, and
thereupon that office shall become vacant.

14.-(1) The Director may appoint and employ, at such
remuneration and subject to such terms and conditig the
Minister may approve, suitably qualified and exprded persons
as officers and employees of the Financial Intefiice Unit, for the
purpose of ensuring the proper performance ofitstions and the
attainment of its objectives.
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(2) The other staff of Financial Intelligenceitshall include
at least one legal practitioner and another pergtina sound
financial, economic or accounting training andexgnce.

15.-(1) The President may, subject to the approvéhePublic
Appointments Committee, remove the Director fraffice only on the
grounds of misconduct, incapacity or incompetence.

(2) The President may suspend the Director fronceff
pending —
(a) the determination of any inquiry as toather grounds of
misconduct, incapacity or incompetence exist, or
(b) an investigation of alleged violationsafction 16.
16.-(1) The Director and every staff member of thmaficial
Intelligent Unit shall —
(a) before they begin to perform any duties under Aluis take
and subscribe before a commissioner of oaths catthof
Confidentiality in the form set ontthe Second Schedule,
and
(b) maintain during and after their relationship witie t
Financial Intelligent Unit the confidentiality ohg matter
relating to the performance of their duties.
(2)Any person who contravenes this section cdsan
offence and on conviction, shall be liable to &fof K100, 000
and to imprisonment for two years.

17. (1)This section applies to a person while the greis or
after the person ceases to be a Diregatiicer, employee or agent
of the Financial Intelligence Unit.

(2) Except for the purpose of the performance sfaniher duties or the
exercise of his or her functions under this Actwen lawfully required to

in subsection (1) shall not disclose any informatio matter which has been
obtained by him or her in the performance of hik@rduties or the exercise
of his or her functions under this Act or whichdreshe has knowledge
except for one or more of the following purpose-

(a) the detection, investigation or prosecutban unlawful
activity, a money laundering offence or an offenténancing of terrorism,
or
(b) the enforcement of this Act.

(3) The Director, or an officer or employaeagent of the

Financial Intelligence Unit shall not disclose anfprmation that would
directly or indirectly an individual who providedr@port or information to the
Financial Intelligence Unit, or a person or antgrabout whom a report
information was provided under this Act.

18
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18.-(1) The funds of the Financial Intelligence Uria$
consist of —

(a) money appropriated annually by parliament lierpurpose
of the Financial Intelligence Unit,
(b) any government grants made to it, and
(c) any other money legally acquired by it, proddkat the
Financial Intelligence Unit may accept donationkyavith prior
approval of the Director.

(2) The Financial years of the Financial Intelligerunit shall be
a period of twelve months commenciriJuly and ending 30
June the following year.

19. The Financial Intelligence Unit shall prepare édach new
financial year an annual budget of revenue andredipge which
shall be submitted to the Minister at least threxnths prior to the
commencement of the financial year.

20.-(1) The Financial Intelligence Unit shall be subiject
examination and audit by the Auditor —General

(2) The Auditor —General and every persoimgain behalf of or
under the direction of the Auditor-Genesiadll not use or disclose
any information relating to the work oétRinancial Intelligence
Unit that they have obtained, or to whichy have had access, in
the course of an audit.

21.-(1) The Director shall-

(a) from time to time advise the Nteir on the work of the

Financial Intelligence Unit and inrfieular on matters that could
affect public policy or the priorities b@ set by the Financial
Intelligence Unit.

(b) prepare and submit to the Minister on efiobe 3£
December in each year an annual report reviewiagvork of
the Financial Intelligence Unit.

(2)The Minister shall lay or cause to be laid aycopevery
annual report on the table of parliament.

22.-(1) The Director and every officer of the Finarcia
Intelligence Unit —

(a) shall, before he or she assumes office, take ttie oa
specified in the Second Schedule,

(b) shall not, except in accordance with this Act drestvise as
authorized by law —
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() divulge any information obtained in the ecise of a
power or in the performance of a duty under Aug

(iNdivulge the source of such information betidentify of
any informer or the maker, writer or issuer oéport given to
the Director,

(c) shall maintain and aid in maintaining confidentiad secrecy of the matter,
document, report and other information relatinght® administration of this
Act that becomes know to him or her or comes irphiser possession or
under his or her control.

(2) Notwithstanding subsection (1), the Diogghay, for the purpose of an
enquiry into any matter under this Act, impact toagency in Malawi or abroad,
such information, as may appear to him to be naecgss assist an investigation or
prosecution of money laundering, serious crimeemotist financing.

(3) Any person who, without lawful excuse gamenes this section commits an
offence and shall, on conviction, be liable to impnment for two years and a fine

of K100, 000.
Immunity of 23. No action shall lie against the financial Intgdlhce Unit,
the Financial the Director, or officer or employeetlbé Financial Intelligence
Intelligence Unit or any person acting under the directiothef Financial
Unit and Intelligence Unit for anything domegood faith in the administra-
officials tion or discharge of any powers, dube functions under this Act.

PART III-MONEY LAUNDERING AND TERORIST FINANCING

Financial 24.-(1) Every financial institution shall, before erihg into a

institutions business relationship with a custqrascertain the identity of the
to verify customer or beneficial owner oa llasis of an official or other
customer’s identifying document, and shall fethe identity of the customer
identity on the basis of reliable and irefefent source documents, data or

information or other evidence as is reasonaapable of verifying
the identity of the customer when —

(a) a financial institution —

(i) enters into a continuing business relationsbip,

(i) in the absence of a business relationshipdoots any
transaction,

(b) carrying out an electronic funds transfer,

(c) there is a suspicion of money laundering oféeacthe
financing of terrorism, or

(d) the financial institution has doubts about\keacity or
adequacy of the customer identification and veatfom
documentation or information it had previously oiéal.

20
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(2)Without limiting the generality of subsectio (1), every
financial institution shall —

(a) When establishing a business relationship,imbtanformation on the purpose and
nature of the business relationship,

(b) if the transacting is conducted by a naturakpe, adequately identify and verify the
identity of the person including information righg to —

® the name, address and occupation of the person,
(i) the national identy card or passport or the applicable
official identifying document of the person,

and take reasonable measures to establish the esounf wealth
and source of property of the person,

(c) if the transaction is conducted by a legaltgnadequately identify and verify its legal
existence and structure, including informatiomtiely to-

® the name, legal form, address and tlirscof the entity,
(i) the principal owners and beneficiaries and cordmoicture of the entity,

(iii) provision regulating the power to bind the entépnd verify that any person
purporting to act on behalf of the customer is stharized, and identify those
person,

(d) if the customer is a public official, in additi to the requirements in paragraph(b)-

0] have appropriate risk management system to deterwinether the customer is
a public official

(i) obtain the approval of senior management beforabbshing a business
relationship with the customer, and

(iii) conduct regular enhanced monitoring of the busingationship.

(3)Every financial institution shall take reasorebieasures to ascertain the purpose of
any transaction in excess of such amount as théstdinmay prescribe, from time to
time by notice published in th@azette and the origin and ultimate destination of funds
involved in the transaction.

(4) Every financial institution shall, ielation to its cross —border correspondent banking
and other similar relationship,

(a)adequately identify and verify the respondastifution with which it conducts such a
business relationship;

(b) gather sufficient information about thetura of the business of the correspondent
institution,
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(c) determine from publicly available informatiohet reputation of the person and the
quality of supervision to which the corresdent institution is subject,
(d) assess the anti- money laundering and terdfomesicing controls of the correspondent
institution,

(e) obtain approval from senior management befatabéishing a new correspondent
relationship,

(f) document the responsibilities of the financiaktitution and the correspondent

institution,

(5) where the relationship is a payable-througloant a financial institution shall ensure
that the institution with whom it has establislied relationship —

(a)has verified the identify of, and performed agoirg due diligence on such of, the
customers of the institution that have direct asde accounts of the financial institution,
and

(b) is able le to provide the relevant customemiifieation data upon request to the
financial institution.

(6) where financial institution relies on an intemdary or third party to undertake its
obligations under subsections (1) or(2) or to idtrce business to it, it shall-

(a) immediately obtain the information and docursaeijuired by subsections (1)and (2),
(b) ensure that copies of identification data atiteorelevant documentation relating to

the requirements in subsection(1),(2) and (3)wellbade available to the intermediary or
the third party upon request without delay,

(c) satisfy itself that the third party or interny is regulated and supervised for, has
measures in place to comply with the requiremegit®st in section 25, 26 and 27.

(7)Subsection (1),(2) or(3) does not apply —
(a) if the transaction is part of an existing aedular business relationship with person
who has already produced satisfactory evidenddeottify, unless the financial institution
has reason to suspect that the transaction iscéoigpior unusual,
(b) if the transaction is an occasional transaationexceeding such amount as the Minister
may prescribe by notice published in azette unless the financial institution has reason
to suspect the transaction is suspicious or uhusua

(c)to such other person as the Minister may preedsiy notice published in tiigazette,

(8)The Minister, may by notice published in fBazette prescribe-
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(a)the official or identifying documents, oetlreliable
and independent source documents, data or infasmati other
evidence that is required for identification orifieation of any
particular customer or class of customers,

(b) the threshold for, or the circumstancewlvich, the
provisions of this section shall apply in relatiorany particular
customer or class of customers.

(9) In the case of an existing customer, finanicisditution
shall verify the identity of the customer withincéuperiod as
the Minister may prescribe by notice publishedhe Gazette.

(10) A person who contravenes this section shaliliée
(a) in the case of a fine natural person, to ingonisent for two
years and to a fine of K100,000,or

(b) in the case of a corporation, to a fine of KBOO® and loss
of business authority.

25.-(1) If satisfactory evidence of the identity of sstamer is

not produced to, or obtained by a financial in§itu in accordance
with section 24, the financial institution shalpoet the attempted
transaction to the Financial Intelligent Unit atdk not proceed
any further with the transaction, unless directedd so by the
Financial Intelligence Unit.

(2)A person who contravenes this section shalldidd —
(a) in the case of a natural person, to imprisonrf@riwo
years and to a fine of K100, 000, or

(b)in the case of a corporation, to a fine of K®00and loss
of business authority.

26.-(1) A financial institution that maintains accoustsll
maintain them in the true name of the account holde

(2) A financial institution shall not open, operatemaintain any
anonymous account or any account which is in #@iéas, false or
incorrect name.

(3) A person who contravenes this section shaliidixe —
(a) in the case of a natural person, to imprisonrfa@rtwo
years and to a fine of K100,000,or

(b) in the case of a corporation, to a fine of K®@G0and loss
of business authority.

27.-(1) Every financial institution shall establish amdintain
records of -

(a) the identity of a person obtained in accordamitie section
24,
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(b) all transactions carried out by it and corresfance
relating to the transactions as is necessary tolemiae
transaction to be readily reconstructed at any bgnthe
Financial Intelligence Unit or competent authorand shall
contain particulars as the Minister may prescripedgulation,

(c) all reports made to the Financial Intelligethb@t under
section 28,and

(d) enquiries relating to money laundering andrfitiag of
terrorism made to it by the Financial Intelligerdmit.

(2)The records mentioned in subsection (1) musieipe for a
minimum period of seven years from the date-

(a) the evidence of a person’s identify was obthine
(b) of any transaction or correspondence,

(c)the account is closed or business relationségses,
whichever is the later.

(3) The records established and maintained forqaeof
subsection (1) shall be —

(a)sufficient to enable the transaction to be fgadi
reconstructed at any time by the Financial Intelige Unit
or competent authority to provide, if necessarydence for
prosecutions of any offence,

(b) maintained in a manner and form that will dadbe
accountable institution to comply immediately wilguests
for information from the law enforcement or Finaici
Intelligence Unit.

(4) where any record is required to be kept unidisrAct, a copy
of it, with the appropriate back —up and recovencpdures, shall be
kept in a manner as the Minister may prescribecylation.

(5) The records maintained under subsection (1) bbanade
available upon request to the Financial Intelligeboit, or
competent authority for purpose of ensuring conmgiéawith this
Act and for purpose of an investigation and progentof an
offence.

(6) A person who contravenes this section shalidixe —

(a) | the case of a natural person, to imprisonrfamnivo
years and to a fine of K10, 000, and

(b) in the case of a corporation, to a fine of KBOO® and loss
of business authority.

Financial 28.-(1) Whenever a financial institution processesadaction
institution exceeding such amount of currency ordtsvalent in foreign

to report currency as the Minister may, from tiradime, prescribe by notice
suspicious published in th&azettepr suspects or has reasonable grounds to
transactions
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suspect that any transaction is related to the desiom of a money
laundering offence or terrorist financing, it shedlsoon as
possible but not later than three working daysrdftaming that
suspicion and wherever possible before the traloseist carried out-

(a) take reasonable measures to ascertain the purptse o
transaction,, the origin and ultimate destinatibthe funds
involved and the identity and address, of any @lten
beneficiary;

(b) prepare a report of the transaction in accordaritte w
subsection (2), and communicate the informatiortaioad in the
report to the Financial Intelligence Unit in wrigior in such
other form as the Director, may from time to tirapprove.

(2) A report required under subsection (1) shall-
(a) contain particulars of the matters specifredubsection (1)
(a) and in section 24 (2);
(b) contains a statement of the grounds on whietfihancial
institution holds the suspicion; and
(c) be signed or otherwise authenticated by the firsnci
institution.

(3) A financial institution which has reported apicious
transaction in accordance with this section sifakkquested to do
so by the Financial Intelligence Unit, give suchtier information
as it has in relation to the transaction.

(4) If the Financial Intelligence Unit, after caifing a financial
institution required to make a report under subsedtl), has
reasonable grounds to suspect that a transacti@pposed
transaction may involve an offence of money lauimdeor
financing of terrorism, it may direct the financiastitution in
writing or by telephone to be followed up in wrgimvithin one
working day, not to proceed with the carrying ofithat transaction
or proposed transaction or any other transactiaaspect of the
funds affected by that transaction or proposedsaietion for a
period as may be determined by the Financial igeiice Unit,
which may not be more than five working days, idesrto allow the
Financial Intelligence Unit-
(a) to make necessary inquiries concerning threséetion; and
(b) if the Financial Intelligence Unit deems ipappriate, to inform and
advise a competent authority.
(5) A person who contravenes this section shalidinte-
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(a) in the case of a natural person, to imprisonmentwo
years and to a fine of k100,000; or
(b) in the case of a corporation, to a fine of K500,804 loss

of business authority.

29. - (1) Where the supervisory authority or an auditoa
financial institution suspects or hasm®ble grounds to suspect
that information that it has concegnany transaction or attempted
transaction may be-

(a) related to the commission of a money laundeviifence or
an offence of financing ofrtgism;

(b) of assistance in the enforcement of this Act;

(c) relevant to an act preparatory to the offerfdinancing of
terrorism,

the supervisory authority or the audabthe financial institution,
as the case may be, shall forthwith rethar transaction or
attempted transaction to thafcial Intelligence Unit.

(2) An auditor who contravenes this section shalliable —
(a) in the case of a natural person, to imprisemirfor one year
and to a fine of K100,000; or
(b)in the case of a corporation, to a fine of K®OO, and loss
of business authority.

30.-(1) No person or institution shall disclose to qeyson-
(a) that a report to the Financial Intelligetur@t under section
28 (1) or 29 has been or may be madeirther information has
been given under section 28 (3);
(b) that the financial institution has formeguspicion in
relation to a transaction for purposkeseation 28 (1); or
(c) any other information from which the persorwhom the
information is disclosed aboasonably be expected to infer
that a suspicion has beeméat or that a report has been or may
be made.

(2) A person who contravendssection (1) shall be liable-
(a) in the case of a natural person, to impnsent for two
years and to a fine of K100,000; or
(b) in the case of a corporation, to a finé&600,000 and loss
of business authority.

(3) Any person who-

(a) knows or suspects that a report underose2d (1) is
being prepared or has been sent to the Finanealigence
Unit; and
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(b) discloses to another person information or othatter
which is likely to prejudice any investigation af affence or
possible offence of money laundering under se@mor
terrorist financing under section 36, commits demte and
shall be liable on conviction to imprisonment fentyears and
a fine of K10,000,000.

(4) In proceedings for an offence against suime¢3), it is a
defence to prove that the person did not knowawelreasonable
grounds to suspect that the disclosure was likepyréjudice any
investigation of an offence or possible offencenoiey laundering
or terrorist financing.

31.- (1) A person shall not disclose any informatioat thvill Protection of
identify or is likely to identify- identity of
persons and
(a) any person who has handled a transaicticespect of information
which a suspicious transaction report has been made in suspicious
(b) any person who has prepared a suspitiansaction transaction
Report; reports

(c) any person who has made a suspiciousdcdion report;
or

(d) any information contained in a suspicitassaction
report or information provided pursuant to sec8n(3),

except for the following purposes, namely, the stigation or
prosecution of a person or persons for a seridogecia money
laundering offence or an offence of financing efdesm; and the
enforcement of this act.

(2) Nothing in this section prohibits the distloe of any
Information for the purposes of the prosecutioamy offence against any
of the provisions of section 29.

(3) A person who contravenes this section shaliidiste —

(a) in the case of a natural person, to imprisartrfeg two
years and to a fine of K100,000; or

(b) in the case of a corporation, to a fin&d&00,000 and
loss of business authority.

32.- (1) Every financial institution shall- Financial
(a) appoint a compliance officer who shall bepansible institutions to
for ensuring the financial institution’s complianeéh the establish and
requirements of this Act; maintain
(b) establish a maintain procedures and systems internal
(i) implement the customer identification reguirents reporting
under section 24; procedures
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(ii) implement record keeping and retentionuiegments
Under section 26 and 27;

(iif) implement the reporting requirements unsgection 28;

(iv) make its officers and employees aware efldws and
regulations relating to money laundering and fimagof
terrorism;

(V) make its officers and employees aware ofpifeeedures,
policies and audit systems adopted by it to detamay laundering
and financing of terrorism;

(vi) screen persons before hiring them as engasy

(c) train its officers and employees and agemtetognize
suspicious transactions, trends in money laundenivtg
financing of terrorism activities and money laundgrand
financing of terrorism risks within the financialstitution’s
products, services and operations; and

(d) establish an audit function to test its antiney
laundering and financing of terrorism procedures system.

(2) A compliance officer appointed pursuant to gestion shall-

(a) be a senior officer with relevant qualifioas and
experience to enable him to respond sufficientlit teeenquiries
relating to the financial institution and the cootaf its
business;

(b) be responsible for establishing and maiirtgisuch manual
of compliance procedures in relation to its busresthe
supervisory authority or the Financing Intelligetdsit may,
from time to time, require;

(c) be responsible for ensuring compliance bff sf the
financial institution with the provisions of thiscAand other
law relating to money laundering or financing atéeism and
the provisions of any manual of compliance proceslur
established pursuant to this section; and

(d) act as the liaison between the financiditutson and the
Supervisory authority and the Financial Intelligeftdnit in matters
relating to compliance with the provisions of tAist and
any other law or directive with respect to monaynidering or
financing of terrorism.

(3) Subsection (1) (a) and (d) does not applyfioancial

institution Which, in the course of carrying onligsiness, does
Not employ more than five persons.
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(4) A person who contravenes this section shaliidixe —
(a) in the case of a natural person, to ingomsent for two
years and to affine of K100,000.or
(b)in the case of a corporation, to a fine 60K,000 and loss
of business authority.

33.-(1) Every institution or person that is licethse do Financial
business in Malawi as a financial institution unther Banking Act institutions
or a money transmission service provithatisnclude accurate and money
originator information and other relatedssages on electronic transmission
funds transfers and such information steaiain with the transfer. services

providers to
include
originator
(2)Subsection (1) shall not apply to — information
Cap.44.01

(a) an electronic funds transfer, othenthanoney transfer
effected from the use of a credit @bitlcard as means of
payments that results from a transaction carriedising a
credit or debit card.
Provided that the credit or debitdcaumber is included in the
information accompanying such a transind
(b) electronic funds transfer andlsetents between
financial institutions where the originatmd beneficiary of the
funds transfer are acting on their ownabieh

(3) A person who contravenes this sectia@il &e liable —
(a) in the case a natural person, to imprisonnamifo
years and to a fine of K100,000,or
(b) in the case of a corporation, toreffof K500.000 and loss
of business authority.

34.-(1) Every financial institution shall pay speddtention Financial
to- institution to
monitor
(a)any complex, unusual or large transasttbat have no transactions

apparent or visible economic or lawful purpose
(b) business relations and transactions petisons in
jurisdiction that do not have adequate systenpace to
prevent or deter money laundering or terrdistncing,
(c) electronic fund transfers that do not comtamplete
originator information.

(2) In relation to subsection (1), every finaténstitution
shall —

(a) verify the background and purpose of thedaations or
business relations and record its findings irtiagi and

(b) upon request, shall make available suchfigslito the
Financial Intelligence Unit or to the supervisouyttzority.
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(3) Every financial institution shall monitor itsibiness
relationship and the transactions undertélkeyughout the course
of the relationship to ensure that its obligad under section 24 are

met, and that the transactions conductedanrsistent with the
information that the financial institution hafits customer and the
profile of the business of the customer.

(4) A person who contravenes this section commmitsfeence
and shall, on conviction, be liable-

(a) in the case of a natural person, to imprisartrfe two
years and to a fine of K100,000, or

(b) in the to case of the a corporation to affihi€®00,000 and loss
of business authority.

Money 35.-(1) A person commits the offence of money launugif
laundering the person knowing or having reasonable groumtielieve that
offences any property in whole or in the part directly regents any

persons proceeds of crime —

(a) converts or transfers property knowing or hgwieason to
believe that property is the proceeds of crimehwhe aim of
concealing or disguising he illicit origin of thatoperty, or of
aiding any person involved in the commission ef tffence to
evade the legal consequences thereof,

(b) conceals or disguises the true nature, origogtion,
disposition, movement or ownership of that prbpknowing or
having reason to believe that the property igtioeeeds of crime,

(c) acquires, possesses or uses that property,ikgaw
having reason to believe that it is derived, ctlyeor
indirectly, from proceeds of crime,

(d) Participates in, associate with or conspiresoimmit,
attempts to commit and aids, abets anitities the commission
of any or omission referred to in paragyrég), (b)or (c).

(2) For purpose of proving of the money laundepifgnce
under subsection (1), it is not necessarytti®serious crime be committed.

(3) A person who contravenes this section comnmitsfeence
and shall, on conviction, be liable —

(a) in the case of a natural person, to imprisonrfwrien
years and, to affine of K2.000.000,and

(b)in the case of a corporation, a fine of K10,00,&and loss
of business authority.

Terrorist 36.-(1) Every person who, by any means whatever, eagjag
financing in terrorist financing activities, commits affence.
offences (2)Every person who —

(a) organizes or directs others to commit, or
30
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(b) attempts to commit; or
(c) conspires to commit; or
(d) participates as an accomplice to a person dimg) or
attempting to commit an offence under subsectidncdmmits
an offence.
(3) Any person who commits an offence under taitien shall,
on conviction, be liable-

(a) in the case of a natural person, to imprsent for fifteen

years and to a fine of K3,000,000 or

(b) in the case of a corporation, to a fin&ab,000,000 and

loss of business authority.

37. A person who in making a report under section2%4 29
or 34 makes any statement that the person knofatsis or
misleading in a material particular or omits fronyatatement
any matter or thing without which the person knoke the
statement is false or misleading in a materiali@aer commits
an offence and shall be liable on conviction-
(a) in the case of a natural person, to imprisonmentwo
years and to a fine of K100,000; or
(b) in the case of a corporation, to a fine of K500;00t
loss of business authority.

38.-(1) Any person who leaves or arrives in Malawihwitore
than an amount in currency or negotiable bearéniments as
may be prescribed by the Ministry by notice puld$in the
Gazette, on his or her person or in his or herdgggshall report
the fact to an authorized officer at the port af ti her departure
or arrival, as the case may be; and the authoo#exr shall
without delay send a copy of the currency repoth&Financial
Intelligence Unit.

(2) Any person who contravenes subsectioms(dyilty of an
offence and shall, on conviction, be liable-
(a) in the case of a natural person, to a fine of KB0,0r
imprisonment for six months; or
(b) in the case of a corporation, to a fine of K100,000
(3) Where a person is about to leave Malawias &rrived in
Malawi, or is about to board or leave, or has bedrak left, any
ship or aircraft, an authorized officer may, witltk assistance

False or
misleading
statements

Seizure and
detention of
suspicious
imports or
exports of
currency

as is reasonable and necessary, and with useoef #sris necessary-

(a) examine any article which a person has with hirearor

in his or her luggage, and

(b) if the authorized officer has reasonable groundsipect

that an offence under subsection (1) may have beenbeing
committed, search the person,
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for the purpose of determining whether the @etsas in his or her
possession, any currency or negotiable beareumsnts in respect
of which a report under subsection (1) is requissd an authorized
officer, and any person assisting such officery stap, board and
search any ship, aircraft or conveyance for thpgaes of exercising
the powers conferred by this subsection.

(4) Where an authorized officer has reasangldunds to believe
that currency or negotiable bearer instrumentaddn the course of
an examination or search, conducted under subsg@) may afford
evidence as to the commission of an offence utiigsection, a
serious crime, a money laundering offence or aanu# of financing
of terrorism, the officer may seize the currencyegotiable bearer
instruments.

(5) An authorized officer who has seized aucseand negotiable
Bearer instruments under subsection (4) shall tequmh seizure to
the Financial Intelligence Unit.

(6) For the purpose of this section-
(a) “authorized officer” means a policéicgr or a customs officer,
(b) “negotiable bearer instrument” meam®aument representing
ownership of debts or obligations, including bdfsexchange,
promissory notes or certificates of deposit, whethade payable to
bearer or not.

Seizure of 39.-(1) An authorized officer may seize and detain any
currency or currency or negotiable bearer insémisiwhich is being
negotiable imported into, or exported from, Malaw any form or manner
bearer if he or she has reasonable geofardsuspecting that it is-
instruments
(a) derived from a serious crime or a money laundeviifignce
or an offence of financing of terrorism; or
(b) intended by any person for use in the commissica sErious
crime or a money laundering offencamioffence of financing of
terrorism.
(2) For the purpose of this section-
(a) “authorized officer” means a police offica a customs officer;
(b) “negotiable bearer instrumemigans a document representing
ownership of debts or obligations, uathg bills of exchange, promissory
notes or certificates of deposit, wieetinade payable to the bearer or not.
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40.-(1) Currency and negotiable bearer instrumentzesei Detention and
under section 38 or 39 shall not be detained fmrenthan seven release of
days after seizure, unless a court grants an ofdsntinued currency or
detention for a period not exceeding three mofitim the date of negotiable
seizure, upon being satisfied that- bearer

instruments
seized

(a)There are reasonable grounds to suspect thatuthency or
negotiable bearer instrument was derived from @gicrime,

a money laundering offence or an offence of fawag of
terrorism, or is intended by any person for usé¢héncommission
of any such an offence, and
(b)the continued detention of the currency or niedpte
bearer instrument is justified while its originaerivation is
further investigated.

(2)The court may subsequently order, after hearirdp notice

to all parties concerned, the continued deteaifdhe currency and
negotiable bearer instruments if satisfied ofrtteter mentioned

in subsection (1),but the total period of detecsball not exceed
two years from the date of the order.

(3) Subject to subsection (5), currency and neblatibearer
instruments detained under this section shalekeased in whole or
in part to the person from whom it was seized astteer persons
claiming an interest in the currency or negotidigarer

instrument-

(a)by order of a court that its continued dét is no longer
justified, upon application by or on behalf ofttparson and after
considering any views of the competent authodtthe contrary,
or

(b)by an authorized officer, if satisfied tlitatcontinued
detention is no longer justified.

(4)Where the currency and negotiable instrumbat®
not been claimed any person within two years béihg seized or
detained, an authorized officer may make an appdicado the
court that such cash or negotiable instrument Heited to the
Government.

(5)No cash or negotiable bearer instruments nledaiinder this
section shall be released where —

(a)an application is made under Part IV far plarpose of —
()the confiscation of the whole or argrpof the currency
or negotiable bearer instrument, or
(iNthe continued detention of the cuairg or negotiable
bearer instrument pending determination of itiillity to
confiscation, or
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(b) proceedings are instituted in Malar elsewhere against
any person for an offence with which therency or negotiable
bearer instrument is connected,

unless and until the proceedings relating to tHeveat application or the
proceedings for the offence , as the case malyawe been

concluded.
Power of 41.-(1) The Financial Intelligent Unit may apply towbfor a
Financial warrant to enter any premises belonging to ohéngossession or
intelligence control of a financial institution, or any officer employee there of
unit to obtain and to search the premises and remove any dot¢umaterial or
search other thing therein for the purpose of the Faianintelligence
warrant Unit, as ordered by the court and specified etlarrant.

(2)The court may grant the applicatioit i§ satisfied that there
are reasonable ground to believe that-

(a)the financial institution has failed to keepransaction
record, or report a suspicious transaction, g@sired by this Act,
(b) an officer or employee of a finmhénstitution is
committing, has committed or is about to commibéance

of money laundering or financing terrorism.

Property 42. For purposes of determining whether any such ptpfpelongs
tracking and to or is in the possession or under the confrahg person, the
monitoring competent authority may, upon application todbert, obtain an order-
orders

(a)that any document relevant to-

(i) identifying, locatiray quantifying any such property, or
(i) identifying or locating any document necesstaythe
transfer of any such property,

belonging to, or in the possessiooamtrol of the person be

delivered forthwith to the compdtanthority,

(b) that the financial institution produce forthiwib the
competent authority all information obtairsmbut any transact-
tion conducted by or for that person duringrsperiod before or
after the order as the court directs

Order to 43.-(1)The Financial Intelligence Unit may, upon apation to
enforce the court, after satisfying the court that aficial institution has
compliance failed to comply with any obligation provide fonder section 24,
with 25 26,27 or 28 obtain an order against allngr @ficers or
obligations employees of the institution in such terms ascthat deems

under thisAct necessary, in order to enforce compliance witlhn sigation .
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(2)In granting the order pursuant to subsedtigrihe court may
order that should the financial institution faildcomply with all or
any provision of the order, such institution, oéii or employee
shall pay a financial penalty in the sum and inrttemner directed
by the Court

(3 )Enforcement of compliance with and impletagion of
the provision of this Act by financial institutishall be the
responsibility of the supervisory authority wigspect to the
financial institutions under its supervision and &inancial
Intelligence Unit with respect to all other finaalinstitutions.

(4) All officers and employees of a financial itgtion shall take
all reasonable steps to ensure the compliancedbyitfancial
institution with its obligations under this Act.

44. This Act shall have effect notwithstanding anyigdion as
to secrecy or other restriction on disclosure &rimation imposed
by any other written law or otherwise, if the dosw orders.

45. - (1) No civil, criminal, administrative or disdipary
proceedings shall be taken against—

(a) afinancial institution, an auditor, the competauthority
or the supervisory authority, or

(b)an officer, employee or agent of the finanaiititution, or
an auditor, the competent authority or the supery authority
acting in the course of that person’s employmenagency,

in relation to any action by the financial institutt, the auditor, the
competent authority or the supervisory authoritit®officer,
employee or agent taken under section 28 or 2%daout in good
faith or in compliance with directions given by thimancial
Intelligence Unit pursuant to section 11(2) (eflgr

(2) Subsection (1) shall not apply in respect atcpedings for an
offence against section 30.

46. Where an investigation has began against a péosan
serious crime and, property was restrained urderAct in relation
to that offence, and any of the following occurs —

(a)the person is not charged in Malawi with theécges crime,
(b) the person is charged with a serious crime abaMi but
not convicted of the that offence,

(c) a conviction for that serious crime in Malawitaken to be
guashed and no conviction for such an offencetgutesd,

the court shall order restitution of the restraipeabperty.
35
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Damages 47. Nothing in this Act affects the right of a persshose
property has been restrained to seek the paymelaméages, either
actual or punitive, in cases where it is alleged the action of the
Government involved any abuse of process,

PART IV — CONFISCATION

Division 1-Confiscation and Pecuniary Penalty Orsler

Application 48.-(1) Where a person is convicted of serious crime,

for the competent authority may, natddhan twelve months after
confiscation conviction, apply to court for one or both of folowing orders-
order or

pecuniary (a) a confiscation order against property thaiisted

penalty order @ property in respect of the offence, and

(b) a pecuniary penalty order against the pensaaspect of
benefits derived by the persomfithe commission of the offence.

(2) An application under subsection (1) may be madespect
of one or more than one wéke

(3) Where an application under this section islfindetermined,
no further application focanfiscation order or a pecuniary
penalty order may be madeespect of the offence for which the
person was convicted withiht leave of the court and the court
shall not give such leaveesslit is satisfied that-

(a) the property or benefit to which the new aggilmn relates was
identified after the previous application vaegermined, or

(b) necessary evidence became available aftemréwopis

application was determined; or

(c) itis in the interest of justice that the neppkcation be made.

Notice of 49.-(1) Where the competent authority applies for @fisoation
application order against property under section 48 (1) —

(a) the competent authority shall give no leésstfourteen
days written notice of the applicattorthe person and to any
other person who the competent authbias reason to believe
may have an interest in the property;

(b) the person and any other person aldions an interest in
the property may appear and adducesecig at the hearing of
the application; and

(c) the court may, at any time before the fuohetiermination of
the application, direct the competernharity to-
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() give notice of the application to any personowim the

opinion of the court, appears to have an interethe property;
(i) publish in theGazetteor a newspaper published and
circulating in Malawi, a notice of the application

(2) Where the competent authority applies for aupeoy
penalty order under section 48 (1) —

(a) the competent authority shall give the persyairest
whom the application is made on less fourteen dayise
of the application; and

(b) the person against whom the application is nmagg
appear and adduce evidence at the hearing opiieation.

50.-(1) The court hearing the application under secti8 (1)
may, before the final determination of the applaatnd on the
application of the competent authority, amend th@ieation to
include any other property or benefit, as the cagg be, upon
being satisfied that-

(a) the property or benefit was not reasonably lokepaf
identification when the application was made; or

(b) necessary evidence became available only thiéer
application was originally made.

(2) Where the competent authority applies to ansnd
application for a confiscation order and the amesuimvould have
the effect of including additional property in thgplication for
confiscation, the competent authority shall givdess than
fourteen days written notice of the applicatioratoend to any
person who the competent authority has reasonli@/banay have
an interest in the property to be included n thaiegtion for a
confiscation order.

(3) Any person who claims an interest in the proper be
included in the application of a confiscation ordexry appear and
adduce evidence at the hearing of the applicati@ntend.

(4) Where the competent authority applies to amamédpplica-
tion for a pecuniary penalty order against a peesuhthe effect of
the amendment would be to include an additionaéfieim the
application, the competent authority shall givepleson no less
than fourteen days written notice of the applicatm amend.

51.-(1) Where an application is made to the courtfor
confiscation order or a pecuniary penalty orderaursg:ction 48 (1),
the court may, in determining the application, heagard to the
transcript of any proceedings against the persemfience.
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(2) Where an application is made for a cdtion order or a
pecuniary penalty order to the court befehich the person was
convicted, and the court has not, wheraph@ication is made,
passed sentence on the person for the @fféine court may, if it is
satisfied that it is reasonable to do sallithe circumstances, defer
passing sentence until it determined aptitingor the order.

Procedure for
inrem

confiscation
order where

person dies or
absconds

Confiscation
order on
conviction

52.-(1) Where-
(a) a person has been charged with a serious ;cainte

(b) a warrant for the arrest of the person hanligsued in

relation to that charge,

the competent authority may apply to the courfgonfiscation
order in respect of any tainted property if theedefant has died or
absconded.

(2) For the purpose of subsection (1), a persdeéned to have
absconded if reasonable attempts to arrest thempergsuant to
the warrant have been unsuccessful during the goefisix months
commencing on the day the warrant was issued,r@ngdrson
shall be deemed to have so absconded on the lasf tizat period
of six months.

(3) Where the competent authority applies underdghction for
a confiscation order against any tainted propémtycourt shall,
before hearing the application-

(a) require notice of the application to be givermny person
who, in the opinion of the court, appears to haventerest in the
Property;

(b) direct the notice of the application to be jshed in the
Gazette and in newspaper published and circulatiigalawi
containing such particulars and for so long ascthet may
require.

Division 2-Confiscation

53.-(1) Where, upon application by the competeitarity, the
court is satisfied that property is tainted @y in respect of a
serious crime of which a person has been convitedcourt may
order that specified property be confiscated.

(2) In determining whether property is tainted ndp the court
may infer, in the absence of evidence to the contra

(a) that the property was used in or in conneatiith the
commission of a serious crime if it was in the gasson of the
person at the time of, or immediately after thegossion of the
serious crime for which the person was convicted,;
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(b) that the property was derived, obtained orizedlas a

result of the commission of the serious crime vias acquired
by the person during or within a reasonable timerdahe period
of the commission of the serious crime of which th

person was convicted, and the court is satisfiatlittte income of
that person from sources unrelated to criminalvagtof that per-
son cannot reasonable account for the acquisifitimad

property.

(3) Where the court orders that property, othen thaney, be
confiscated, the court shall specify in the ortheramount that it
considers to be the value of the property at tine tivhen the order
is made.

(4) In considering whether a confiscation orderustidoe made
under subsection (1) the court shall have regard to

(a) the rights and interest, if any, of third pastin the
property;

(b) the gravity of the serious crime concerned,;

(c) any hardship that may reasonably be expeotéd taused
to any person by the operation of the order; and

(d) the use that is ordinarily made of the propestythe use to
which the property was intended to be put.

(5) Where the court makes a confiscation orderctwet may
give such directions as are necessary or convefuegiving effect
to the order.

54.-(1) Subject to subsection (2), where a court makes
confiscation order against any property under sedi, the
property vests absolutely with the Government Iojuei of the
order.

(2) Where property ordered to be confiscated istetble
property-

(a) the property vests with the Government in ggpitt does
not vest with the Government at law until the aqgdble
registration requirements have been complied with;

(b) the Government is entitled to be registeredvaser of the
property;

(c) the Attorney General has power on behalf of the
Government to do or authorize the doing of anythagessary
or convenient to obtain the registration of the &ownent as
owner, including the execution of any instrumenbé¢oexecuted
by a person transferring an interest in propertghaf kind.
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(3) Where the court makes a confiscation ordemegairoperty
under section 53-

(a) the property shall not, except with the leakthe court and
in accordance with any directions of the courtdisposed of, or
otherwise dealt with, by or on behalf of the Goveemt before
the relevant appeal date; and

(b) if after the relevant appeal date, the orderriat been
discharged, the property may be disposed of angribeeeds
applied or otherwise dealt with in accordance whhdirections
of the Attorney-General.

(4) For purpose of this section-

“registrable property” means property the titlenoich is
passed by registration in accordance with the prons of a
written law;

“relevant appeal date” in relation to a confiscatowder made
in consequence of a conviction of a person of msgrcrime
means-

(a)the date on which the period allowed by rulesafrt for
the lodging of an appeal against the convictioa p&rson or
for the lodging of an appeal against the making obnfisca-
tion order expires without an appeal having be€egédal,
whichever is the latter; or

(b) where an appeal against the conviction of agreor
against the making of a confiscation order is latjgke date
on which the appeal lapse in accordance with thes rof
court or is finally determined, whichever is thtéda

Voidable 55. The court may-

transfers (a) before making a confiscation order underise@3; and
(b) in the case of property in respect of whiclkestnaining
order was made, where the order was served ind@amecce with
section 83,

set aside any conveyance or transfer of the prppeat occurred
after the seizure of the property or the servicthefrestraining
order, unless the conveyance or transfer was nadeafuable
consideration to a person acting in good faithaidout notice.

Protection of 56. —(1) Where an application is made for a confiscatirder

third parties  against property under Division peason who claims an interest
in the property may apply to the court, beforedbefiscation order
is made, for an order under subsection (2).

(2) If a person applies to the court for an ordedtar this section
in respect of property and the court is satisfircdalance of
probabilities-
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(a) that the person was not in any way involvethin
commission of the serious crime; and

(b) where the person acquired the interest durirafter the
commission of the serious crime, that he or sheised) the
interest-

(i) for sufficient consideration; and

(i) without knowing, and in circumstances suchmasto
arouse a reasonable suspicion that the propertyth@atime
he or she acquired it, property the was taintegqnty,

the court shall make an order declaring the nagxint and
value at the time the order is made of the intese#ite person.

(3) Subject to subsection (4), where a confiscabiaier has
already been made directing the confiscation op@rty, a person
who claims an interest in the property may, betbeeend of the
period of twelve months commencing on the day oitkwthe
confiscation order is made, apply to the courtaioorder under
subsection (2).

(4) A person who —

(a) had knowledge of the application for tbefescation order
before the order was; or

(b) appeared at the hearing of that applicatio
shall not be permitted to make an application usdésection (3)
except with leave of the court.

(5) A person who makes an application under sulmseft)

or (3) shall give no less than fourteen days writtetice of the
making of the application to the Attorney-Generabvghall be a
party to any proceedings in the application.

(6) An applicant or the Attorney-General may in@dance with
the rules of court, appeal against an order madersubsection

().

57. — (1) Where the court makes a confiscation ordairest
property under section 53 in reliance on a conmictf a person of
a serious crime and the conviction is subsequepthdshed, the
guashing of the conviction discharges the order.

(2) Where a confiscation order against propertissharged as
provided for in subsection (1), or by the courtrire@an appeal
against the making of the order, any person whimsléo have an
interest in the property immediately before the mglof the
confiscation order may apply to the court in wiitiior the transfer
of the interest to the person.
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(3) On receipt of an application under subsect®rit{e court
shall-

(a) if the interest is vested in Malawi, giveetitions that the
property or part therefore to which the interesthef applicant
relates be transferred to the person; or

(b) in any other case, direct that there be paytbthe person
an amount equal to thahefinterest as at the time the order is

made.
Payment 58. Where a court is satisfied that a confiscation osteuld
instead of a be made in respect of the propefrty person convicted of a
confiscation serious crime but that property oy part thereof or interest
order therein cannot be made subjestutth an order and, in particular,

the property;

(a) cannot on the exercise of due diligence be located

(b) has been transferred to a third party in circunt#arwhich do not give
rise to a reasonable inference that the title @mrast was transferred for
the purpose of avoiding the confiscation of theperty.

(c) is located outside Malawi;

(d) has been substantially diminished in valueendered
worthless; or

(e) has been commingled with other property ¢taanot be
divided without difficulty,

the court may, instead of ordering the propertpan thereof or
interest therein to be confiscated, otberconvicted person to pay

to the Government an amaguital to the value of the property, or
part interest.

Application of 59. Where the court orders a person to pay an amawg@ru
procedure for section 58, that amount shall be treateil it were a fine imposed
enforcing upon him or her in respect of aviction for a serious crime, and
fines the court may-

(a) notwithstanding anything containechity other written
law, impose in default of the payment of thabant, a term of
imprisonment-
(i) of two years, where #raount does not exceed
K100,000;
(i) of five years, where the amourteeds K100, 000 but
does not exceed K500,000;
(iii) of ten years, where the ambexceeds K1,000,000;
(b) direct that the term of imprisonmanposed pursuant to
subsection (a) be served consecutigeny other form of
imprisonment imposed on that person ortt&aperson is then
serving
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(c) direct that the provisions of the Prisons Asgarding Cap.9:02
the remission of sentences of prisoners servimgra of
imprisonment shall not apply in relation to a texhimprison-
ment imposed on a person pursuant to paragraph (a).

60.- (1) Subject to section 52(3), where an applicattomade
to the court under section 52 (1) for a confiscatoder against
any tainted property in consequence of a persomgaled or
absconded in connection with a serious crime aaddurt is
satisfied the-

(a) any property is tainted property in respedhefserious

crime;

(b) proceedings in respect of a serious crime cdtachin relation
to that property were commenced; and

(c) the defendant charged with the offence refetodd paragraph
(b) has died or absconded,

the court may order that the property or such pitgpes is specified
by the court in the order be confiscated.

(2) the provisions of section 53, 54, 55 and 56l stpgly with such
modifications as are necessary to give effectisodhction.

Division 3- Pecuniary Penalty Orders

61. —(1) Subject to this section, where the compedatttority
applies to the court under section 48 for a pecymanalty order
against a person in respect of the conviction af plerson for a
serious offence the court shall, if it is satisftbdt the person has
benefited from that offence, order him to pay t® &overnment an
amount equal to the amount that might be realizé¢kegtime the
pecuniary penalty order is made.

(2) The Court shall assess the value of the bedefived by a person
from the commission of a serious offence in acaocdavith section
62, 63, 64 and 65.

(3) The Court shall not make a pecuniary penalteounder this
section-

(a) until the period allowed by the rules of cdortthe

lodging of an appeal against conviction has expiveghout such
appeal having been lodged; or

(b) where an appeal against conviction has beeagelhduntil

the appeal lapses in accordance with the rulesurt or is
finally determined, whichever is the later date.
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Rules of

62. —(1) Where a person obtains property as the re§ultr in

determining connection with, the commission of a seriouser his or her
benefitand benefit is the value of the property so oledin

assessing
value

(2) Where a person derived an advantagesast of, or in
connection with , the commission of a sesiotime, his or her
advantage shall be deemed to be a sum oéyrequal to the value
of the advantage so delivered.

(3) In determining whether agmer has benefited from the
commission of a serious crime or from thepffe taken together
with other serious crime, the court shallesa the contrary is
proved, deem-

(a) all property appearing to the court to be tgldhe person,
on the day on which the application is made, tpioperty that
came into the possession or under the controleopérson

by the reason of the commission of that seriouse&ior those
serious crimes for which the person was convicied;

(b) any property received or deemed to have bemived by
the person at any time as a result of, or in caimreevith the
commission by him or her of that serious crimehmse serious
crimes as property received by him or her freengfiaterest
therein.

(4) Where a pecuniary penalty order has Ipeeviously made
against a person, in assessing the valupyobenefit derived by
him or her from the commission of the seraurme, the court shall
leave out of account any of the benefits #atshown to the court
to have been taken into account in deterrgitine amount to be
recovered under that order.

(5) If evidence is given at the hearing & #pplication that the
value of the property of a person at any titfter the commission
of the serious crime exceeded the value@ptiperty of the person before the

commission of the offence, then the court shall,

subject to subsection (6), treat the valuthefbenefit as being not
less than the amount of that excess.

(6) If, after evidence of the kind referredn subsection (5) is
given, the person satisfies the court thatthole or part of the
excess of the value of property as due tseswunrelated to the
commission of the serious crime, subsect)rdes not apply to
the excess or, as the case may be, that part.
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Statements
63. —(1) Where- relating to

benefit from
(a) a person has been convicted of a serious @imdehe commission
competent authority tenders to the court a stateasto any of serious
matters relevant to- crimes

(i) determining whether the person has benefitethfthe
offence or from any other serious crime of whiclohshe is
convicted in the same proceeding or which is takem
account in determining his or her sentence; or

(i) an assessment of the value of the benefihefiterson

from the offence or any other serious crime oficltihe or she
is convicted in the same proceedings or whichken into
account; and

(b) the person accepts to any extent an allegatitme
statement referred to in paragraph (a),

The court may, for the purposes of so determiningnaking that
assessment, treat his or her acceptance as caechighe matters
to which it relates.

(2) Where-

(a) a statement is tendered under subsection ) 1ard
(b) the court is satisfied that a copy of thatestant has been
served on the person,

the court may require the person to indicate totvelkeent he or she
accepts each allegation in the statement and ssfae or she
does not accept any allegation, to indicate anyarsahe or she
proposes to rely on.

(3) Where the person fails in any respect to complly a
requirement under subsection(2), he or she masehéed for the
purposes of this section as having accepted ellmgyation in the
statement other than-

(a) an allegation in respect of which he or sheplas with
the requirement; and

(b) an allegation that he or she has benefited ftaserious
crime or that any property or advantage was obdiaryehim or
her as a result of or in connection with the consiois of the
offence.
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(4) Where-

(a) the person tenders to the court a statemdnotasy

matters relevant to determining the amount thahitg realized
at the time the pecuniary penalty order is madd; an

(b) the competent authority accepts to any extent a
allegation in the statement,

the court may, for the purpose of that determimaticeat the
acceptance of the competent authority as concluditiee matters
to which it relates,

(5) An allegation may be accepted or a mattercateid for the
purposes of this section either-

(a) orally before the court; or
(b) in writing in accordance with rules of court.
(6) An acceptance by a person under this sectathi or she

received any benefit from the commission of acgexicrime is
admissible in any proceeding for any offence.

Amount 64.-(1) Subject to subsection (2), the amount to bevered
recovered from a person under a pecuniary penalty ordett beahe amount
under which the court assess to be the value of thefiief the

pecuniary person from the serious crime, or if more thae,@ll the offences

penalty order in respect of which the order may be made.

(2) Where the court is satisfied as to any matvant for
determining the amount which might be realizechattime the
pecuniary penalty order is made, whether by acoeptander
section 63 or otherwise, the court may issue dficate giving its
opinion as to the matters concerned, and shalbdbssitisfied that
the amount that might be realized at the timepg®uniary penalty
order is made is less than the amount it asses$esthe value of
the benefit of the person from the offence, or drenthan one, all
the offences in respect of which the pecuniary [tgmader may be

made.
Variation of 65.- Where-
pecuniary
penalty order (a) the court makes a pecuniary penalty ordainaga person

in relation to a serious crime;
(b) in calculating the amount of the pecuniary gnarder,

the court took into account a confiscation ordethefproperty or
proposed confiscation order in respect of propentyt
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(c) an appeal against confiscation or a confispatialer is
allowed or the proceedings from the proposed coatiisn order
terminate without the proposed confiscation ordgndp made,

the competent authority may apply to the courtefeariation of the
pecuniary penalty order to increase the amourttebtder by the
value of the property not so confiscated and thetaoay, if it
considers it appropriate to do so, vary the ordeoadingly.

66. —(1) In assessing the value of the benefit derbwethe person
from the commission of a serious crime, the coway tneat as
property of the person any property that, in thmiop of the court,
is subject to the effective control of the persdrether or not he or
she has-

(a) any legal or equitable interest in the property; or
(b) any, right, power or privilege in connection wittet
property.

(2) Without prejudice to the generality of subseat{1), the court
May have regard to-

(a) shareholdings in, debentures over or directorshipsy
company that has an interest, whether direct drdéng in

the property, and for this purpose the court maeothe
investigation and inspection of the books of a rhe@mpany;
(b) any trust that has any relationship to the property

(c) any relationship whatsoever between the personadan
interest in the property or in companies of thedkieferred to in
paragraph (a) or trust of the kind referred toanggraph (b), and
any other persons.

(3) Where the court, for the purposes of makingeupiary order
against a person, treats particular property aprgerty of a
person pursuant to subsection (1), the court magpplication by
the competent authority make an order declaringttieaproperty is
available to satisfy the order.

(4) Where, under subsection (3), the court decldn@sproperty
Is available to satisfy a pecuniary penalty order-

(a) the order may be enforced against the propertiyths i
property were the property of the person againstrwthe order
is made; and

(b) a restraining order may be made in respect of tbpguty
as if the property were property of the personregjavhom the
order is made.

(5) Where the competent authority makes an apmicébdr an
order under subsection (3) that property is avhal&bsatisfy a
pecuniary penalty order against a person
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Enforcement
Of pecuniary
Penalty order

Discharge of
Pecuniary

Penalty order

Powers to
search for and
seize tainted
property

67.

(a) the quetent authority shall give written notice of the
application to the person and to any person waa@tmpetent
authority has reason to believe may have an istténghe
property; and

(b)the persord any person who claims an interest in the
property may appear and adduce evidence at thanbexrthe
application.

Where the court orders a person to pay an amaderia

pecuniary penalty order, section 59 shaily with such modifica-
tions as the court may determine forghgose of empowering the
Court to impose a terfiingprisonment on a person in default of
compliance with a peeugipenalty order.

68. A pecuniary penalty order is discharged-

69.

(a)if the conviction of the seriaaréime or offences in reliance
on which the ardeas made is or is taken to be quashed and no
conviction fdret offence or offences is substituted;

(b)if the order is quashed on appeal; or

(c) on the satisfaction of the order by payment ofaimount
due under the order.

Division 4-Control of Property

—(1) The competent authority may-
(a)search a person fotddiproperty,

(b) enter upon land or upon or into premises and sdhech
land premises for tainted property:

and in either case, seize any property found ircthese of the
search that the competent authority believes, asomable grounds
to be tainted property:

provided that the search or seizures is made-

(a) with the consent of the person or the occupii¢he land
or premises, as the case may be;

(b) under warrant issued under section 70.
(2) Where the competent authority searches a pensder

subsection (1), he or she may also search any fydpeor
apparently in, the immediate control of that person
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70.- (1) where the competent authority has reasorgblends Search

for suspecting that there is, or may be withinribgt seventy-two warrant in

hours, tainted property of a particular kind relation to
tainted
property

(a) on a person;
(b) in the clothing that is being worn by a person;
(c) upon land or upon or in any premises,

the competent authority may lay before a magistatanformation
on oath setting out those grounds and apply foisthee of a
warrant to search the person, the land or the ge=sas the case
may be, for tainted property of that kind.

(2) Where an application is made under subseclipfof a

warrant to search a person, land or premises, #ugstnate may,
subject to subsection (4), issue a warrant autimgrihe competent
authority, with such assistance and by such fosde aecessary and
reasonable-

(a) to search the person for tainted property af kind;

(b) to enter upon the land or in upon premisestand
search the land or premises for tainted properthatfkind; and

(c) to seize property found in the course of therale that
the competent authority believes on reasonablengioto be
tainted property of that kind.

(3) A warrant may be issued under subsection (23lation to
tainted property whether or not an information besn laid in
respect of the relevant offence.

(4) A magistrate shall not issue a warrant undbssction (2)
unless, where an information has not been laigéspect of the
relevant offence at the time when the applicatmrilie warrant is
made, the magistrate is satisfied that-

(a) an information will be laid in respect of thedavant offence
within forty-eight hours; and

(b) the property is tainted property.
(5) A warrant issued under this section shall state

(a) the purpose for which it is issued, includinggerence to
the nature of the relevant offence;

(b) a description of the kind property authorizedbé seized
49
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(c) a time at which the warrant cease to be indfpand
(d) whether entry is authorized to be at any timthe
day or night or during specified hours.

(6) If during the course of searching under a warissued under
this section, the competent authority finds-

(a) property that the competent authority beliemes
reasonable grounds to be tainted property eithartgpe not
specified in the warrant or tainted property iratieln to another
serious crime; or

(b) anything the competent authority believes @soaable
grounds will afford evidence as to the commissiba serious

crime,

the competent authority may seize that properthiog and the
warrant shall be deemed to authorize such seizure.

Searching in
emergencies

Record of

property
seized

71.- (1) Where the competent authority suspects, osoreble
grounds, that-

(a) particular property is tainted property;

(b) it is necessary to exercise the power of seanchseizure
in order to prevent the concealment, loss or destm of the
property; and

(c) the circumstances arergeint that they require immediate
Exercise of the power without the authority of anaat or the
order of a court,

the competent authority may search a person, apter land, or
upon or into premises and search for the propartgh;if property is
found, seize the property.

(2) If during the course of a search conducted utide section,
the competent authority finds-

(a) property that the competent authority belieeasreason-
able grounds, to be tainted property; or

(b) anything the competent authority believes, saable
grounds, will afford evidence as to the commissiba criminal
offence,

the competent authority may seize that propertiog

72.- The competent authority who seizes property under

section 70 or 71 shall detain the prypeeized, taking reasonable
care to ensure that the propertyésgrved.
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(2) The competent authority under subsection (&) fie
required to report to the Financial IntelligenceitUJon a monthly
basis, on the status of all seized property.

73. -(1) Where property has been seized under secfiar 71 Return of
otherwise than because it may afford evidenceettdmmission ofseized
an offence, a person who claims an interest iptbperty may property
apply to the court for an order that the propedydturned to the

person.

(2) Where a person makes an application under stibs€1) and
the court is satisfied that-

(a) the person is entitled to possession of thpeaty;
(b) the property is not tainted property; and

(c) the person in respect of conviction, chargingroposed
charging the seizure of the property was made basterest in
the property,

the court shall order the return of the propertyhio person.

74. Where a foreign state requests assistance telocaeize Search for
property suspected to be tainted property in rdspfesn offence  and seizure
within its jurisdiction, the provisions of sectioi® and 71 apply of tainted

with necessary modification. property in
relation to
foreign
offences

Division 5 — Terrorist Cash and Terrorist Property
75.- (1) Where the competent authority has reasorgrblends Seizure and

to suspect that any cash- detention of
terrorist

(a) is intended to be used for the purpose of tisimg

(b) belongs to, or is held on trust for, a prosatilorganization;
or

(c) is or represents property obtained through efctsrrorism,
it may seize cash

(2) The competent authority may size cash, undesexstion(1)
even if it reasonably suspects part only of thd¢ae terrorist
cash, where it is not reasonably practicable toestiat part only of
the cash.

(3) The competent authority may its power under sub

section (1), whether or not any proceedings haea beought for
an offence in connection with the terrorist cash.
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Terrorist

funding

(4) The competent authority shall, as soon asasonably
practicable, apply to a Judge in chambers for erdiein order with
respect to the cash seized under subsection (1).

(5) The Judge in chambers shall not make an octetdtention
of the cash unless he or she is satisfied thag¢ theer reasonable
grounds for suspecting that the cash-

a. isintended to be used for the purposes of tempris

b. consists of resources of a proscribed organization;

C. is or represents property obtained through terroris
activities.

(6) Subject to subsection (8), any order made usdesection

(5) shall remain valid for a period of ninety daged may be
renewed for further periods of ninety days by thégé in
chambers, until production of the cash before theatdn
proceedings against any person for an offencewiliiich the cash
is connected.

(7) Any cash detained under this section shalldpodited by the
competent authority in an interest-bearing account.

(8) The cash, with the interest, may be releaseartigr of the
Judge in chambers-

(a) where the conditions under subsection (5) aremger
met; or

(b) where no proceedings are brought in conneetitimthe
cash detained.

(9) For the purpose of this section, “cash” means-
(a) coins and notes in any currency;

(b) postal orders;

(c) traveler’s cheques;

(d) banker’s drafts;

(e) bearer bonds and bearer shares; or

(f) such other monetary instruments as the Ministay
specify by notice published in the gazette.

76.-(1) Any person who-

(a) solicits, receives, providegpossesses money or other
property;
(b) enters into, or becomes concerned in, an agrapgt as a

result of which money or other property is madeilatsée or is
to be made available,
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for the purposes of terrorism, or for a terrorispmscribed

organization, commits an offence and shall be éiabh conviction,
to imprisonment for the fifteen years, and to & fai K15, 000, 00.

(2) The Minister may, by notice published in thazette publish
a list of terrorist or terrorist organizations.

77.- (1) Any person who enters into, or becomes corezkin, Dealing in
an arrangement which facilitates the retentionomtiol by, or on  terrorist
behalf of, another person, of terrorist propentyany manner, property
including-

(a) concealment;
(b) removal from the jurisdiction; or
(c) transfer to any other person,

commits an offence and shall be liable, on conmctio
imprisonment for two years, and to a fine of K1000.

(2) It shall be a defence for a person charged nsulesection (1)
to prove that he or she did not know and had nsoregble cause to
suspect that the arrangement related to terraigtapty.

78.-(1) Where the supervisory authority has reasdreti@ve or Restraining
suspects that a financial institution holds an aotor property on directives in
behalf of a terrorist, it shall issue a writteneditive to the financial respect of
institution requiring it to restrain or freeze amgcount or other  terrorist
property held by that financial institution on bHlud terrorist and account or
the financial institution shall comply with suchlimective. property

(2) Subject to subsection (3), a directive gibg the
supervisory authority pursuant to subsection (&)ldie effective
for three months unless sooner revoked by the atyho

(3) The court may, upon the application of tbenpetent
authority, order the extension of a restrainin@ éreezing direction
issued pursuant to subsection (1):

Provided that it is satisfied that the accounttbeo property is
owned by or on behalf of a terrorist.

(4) The supervisory authority may at any timeoke any
directive issued under subsection (1) and shaifyibte financial
institution accordingly.

(5) Where the supervisory authority decidesetvoke a directive
which has been extended by the court under subse@) it shall
notify the court accordingly and the court shallalee the extension
order.

(6) The revocation of a directive or extensioder shall not
affect the validity of any action taken on the basfithe direction of
order prior to revocation
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(7) A person affected by a directive issued undéssction (1)
may apply to the court for a revocation of the clire in
relation to him or her.

(8) The court shall revoke the directive in relatto the applicant
under subsection (7) if satisfied that the accaourdther property
or the interest of the person in it is hot owedbyn behalf of a
terrorist or proscribed organization.

(9) It shall be a defence against any action brbaghinst the
supervisory authority or any person who complieth\&idirective
issued under subsection (1) that the issuanceedlitective or the
compliance with it was in accordance with the psan of this
section.

(10) No person shall be held liable in any courtdiowith respect
to anything done or omitted to be done in goodfaitaccordance
with this section.

Division 6-Restraining orders

Application 79.-(1) The competent authority may apply to the céorta

for restraining ~ restraining order against any realizable priypheld by the

order defendant or specified realizableparty held by a person other
than the defendant.

(2) An application for a restraining order may bad®ex parte
and shall be in writing and be accompanied by &daafit stating-

(a) where the defendant has been convicted ofi@usecrime,
the serious crime for which he or she was convjdtesidate of
the conviction, the court before which the conwactivas
obtained and whether an appeal has been lodgesagjan
conviction;

(b) where the defendant has not been convictedsefiaus
crime, the serious offence for which he or shéharged or about
to be charged and grounds for believing that tHerakant
committed the offence;

(c) a description of the property in respect ofathihe
restraining order is sought;

(d) the name and address of the person who isvedli® be in
possession of the property;

(e) the grounds for the belief that the propertigisted
property in relation to the offence;

(f) the grounds for the belief that the defendaarivibd a
benefit, directly or indirectly, for the commissiofthe offence;
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(g) where the application seeks a restrainingrosidainst
property of a person other than the defendantyitbends for the
belief that the property is tainted property iratin to the
offence and is subject to the effective contraihef defendant;

(h) the grounds for the belief that a confiscatoder or a
pecuniary penalty order may be or is likely to bedmunder
section 48 in respect of the property.

80.- (1) Subject to this section, where the compeagetthority
applies to the court for a restraining order ursigtion 79 against
property and the court is satisfied that-

(a) the defendant has been convicted of a seriome ©r has
been charged or is about to be charged with ausedome;

(b) where the defendant has not been convictedsefiaus
crime, there are reasonable grounds for believiagthe
defendant has committed a serious offence;

(c) there is reasonable cause to believe thatrthgepy is
tainted property in relation to an offence or tiegt defendant
derived a benefit directly or indirectly from themamission of
the offence;

(d) where the application seeks a restraining oadgarst
property of a person other than the defendante the
reasonable grounds for believing that the propisrtginted
property in relation to an offence and that thepprty is subject
to the effective control of the defendant; and

(e) there are reasonable grounds for believingahat
confiscation order or a pecuniary penalty orddikedy to be
made under section 48 in respect of the property,

the court may make an order in accordance withestibn (2)
(2) An order made pursuant to subsection (1) may-

(a) prohibit the defendant or any person from dsspg of, or
otherwise dealing with, the property or such pagetr¢of or
interest therein as is specified in the order, pkaesuch manner
as may be specified in the order; and

(b) at the request of the competent authority, wlllee court is
satisfied that the circumstances so require-

(i) direct such person as the court may appoitake
custody of the property or such part thereof apexified in
the order and to manage or otherwise deal witbradiny part
of the property in accordance with the directivethe court;
an
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Undertaking
by the
Government

(i) requiring any person having possession oftaperty
to give possession thereof to the person appoumddr
sub-paragraph (i) to take custody and control eftoperty.

(3) an order under subsection (2) may be made cuigje

such conditions as the court thinks fit, and withauiting the
generality of this subsection, may make provisimmnfieeting out
of the property or a specified part of the propeatyy or all of the
following-

(a) the reasonable living expenses of the persatyding the
reasonable living expenses of the dependants gfdtson, if
any, and reasonable business expenses;

(b) the reasonable expenses of the person in daefgtite
criminal charge and any proceedings under thisdiw; and

(c) any specified debt incurred by the personoodyfaith.

(4) In determining whether there are reasonablargts for
believing that property is subject to the effectbamtrol of the
defendant the court may have regard to the matérged to in
section 66.

(5) Where the other person appointed under sulose) (b) (i)
is given a direction in relation to any propertg,dr she may
apply to the court for directions or any questiegpecting the
management or preservation of the property undeother
control.

(6) An application under subsection (1) shall heeg on all
persons interested in the application or sucheiiths the court
thinks expedient and all such persons shall haseigfmt to appear
at the hearing and be heard.

(7) Where the application is made under subse¢lipon the
basis that a person is about to be charged, amy ordde by the
court shall lapse if the person is not charged-

(a) where the offence is an offence against the laialawi,
within three months; and

(b) where the offence is an offence against the lafa
foreign State, within twelve months.

81.- (1) Before making a restraining order under sec80, the

court may require the Goweent to give such undertaking as the
court considers appropriate véfipect to the payment of damages

or costs, or both, étation to the making and execution of the
order.
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(2) For the purposes of this section, the Attor@mneral may
give such undertaking with respect to the paymédamages or
costs or both as are required by the court.

82. Before making a restraining order under sectioth@)

court may require notice to be given to, and magrhany person
who, in the opinion of the court, appears to haventerest in the
property, unless the court is of the opinion thging such notice
before making the order would result in the dis@paece,
dissipation or reduction in value of the property.

83. A copy of a restraining order shall be served ergson
affected by the order in such manner as the cawattd or as may
be prescribed by rules of court.

84. — (1) A copy of restraining order which affectadan
Malawi shall be registry.

(2) A restraining order is of no effect with resptxregistered
land unless it is registered as a charge with pipecgpriate registry.

(3) Where patrticulars of a restraining order affegtand are
registered with appropriate registry, a person sdigsequently
deals with the property shall, for the purposesaattion 85 be
deemed to have notice of the order at the timaetlealing.

85.- (1) A person who knowingly contravenes a restrajrorder

by disposing of or otherwise dealing with propehst is

subject to the restraining order is guilty of afeate and shall upon
conviction be liable-

(a) in the case of a natural person, to imprisorragtwo
years and a fine of K100, 000; or

(b) in the case of a body corporate a fine of KSIliD).

(2) Where a restraining order is made against ptpped the
property is disposed of, or otherwise dealt withcontravention of
the restraining order and the disposition or dgalias not for
sufficient consideration or not in favour of a pmrsvho acted in
good faith and without notice, the competent authonay apply to
the court that made the restraining order for aeiothat the
disposition or dealing be set aside.

(3) Where the competent authority makes an apicainder
subsection (2) in relation to a disposition or deglthe court
may-

(a) set aside the disposition or dealing as froendy on
which the disposition or dealing took place; or
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(b) set aside the disposition or dealing as froenday of the
order under this subsection,

and declare the respective rights of any persormsaghuired
interests in the property on, or after the day airctvthe disposition
or dealing took place, and before the day of tlieiounder this

subsection.
Duration of 86. A restraining order remains in force until-
restraining (a) it is discharged, revoked or edrior
order (b) the period of six monthasrh the date on which it is made

or such later timetlas court may determine; or

(c) a confiscatiomer or a pecuniary order, as the case may
be, is made in resd@roperty which is the subject of the

order.
Review of 87. —(1) A person who has an interest in propertyespect of
restraining which a restraining order was made usdetion 80 may, at any
order time, apply to the court for ader under subsection (4).

(2) An application under subsection (1) shall rhieard by the
court unless the applicant has given to the competghority at
least three clear days notice in writing of thelaagion.

(3) The court may require notice of the applicatiote given to,
and may hear, any person who in the opinion otthat appears to
have an interest in the property.

(4) On an application under subsection (1) thetomary revoke

or vary the restraining order or make the ordejexilio such
conditions as the court thinks fit; for the purposéthis subsection
the court may-

(a) require the application to enter into recognizss;

(b) vary the restraining order to permit the paytragn
reasonable living expenses of the applicant, inodis
dependants, if any, and reasonable legal or busigenses of
the applicant.

(5) An order under subsection (4) may only be niathe court
is satisfied that-

(a) the applicant is the lawful owner of the praper is

entitled to lawful possession thereof and appeabetinnocent
of any complicity in the commission of a seriougner or of any
collusion in relation to such offence; and

(b) the property will no longer be required for fh&poses of
any investigation or as evidence in any proceedings
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88.- (1) The competent authority may apply to the cthuat Extension of
made a restraining order for an extension of thiegef the restraining
operation of the order. order

(2) where the competent authority makes an apmicainder
subsection (1), the court may extend the operati@restraining
order for a specified period if it is satisfied tlaaconfiscation order
may be made in respect of the property or parethfasr that a
pecuniary penalty order may be made against tteoper

Division 7-Realization of Property

89. —(1) Where- Realization
of property
(a) a pecuniary penalty order is made:
(b) the order is not subject to appeal; and
(c) the order is not discharged,

the court may, on an application by the competetitaity,
exercise the powers conferred upon the court lsysiction.

(2) The court may-
(a) appoint an administrator in respect of ezddle property;

(b) empower an administrator appointed undeagraph (a) to
take possession of any realizable property subpesitich
conditions or exceptions as may be specified bytust;

(c) order any person having possession of ra&akzproperty
to give possession of it to any such receiver;

(d) empower an administrator to realize any reblza
property in such manner as the court may direct;

(e) order any person holding an interest in reblearoperty

to make such payment to the administrator in respiegny
beneficial interest held by the defendant or, asctise may be,
the recipient of a gift caught by this Act as tloeit may direct,
and the court may, on the payment being made, dsr dransfer,
grant or extinguish any interest in the property.

(3) The court shall not in respect of any propeggrcise the
powers conferred by paragraph (b), (c), (d) ougégss a
reasonable opportunity has been given for persolusiy any
interest in the property to make representatiorikgaourt.

90.-(1) Subject to subsection (2), the following prapen the Application

hands of an administrator appointed under sec86rs 89, that is of proceeds

to say- of realization
and other
sums

59



60 Money Laundering, Proceeds of Serious and Testr&inancing

Exercise of
powers of
public trustee

(a) the proceeds of the realization of any propentger
section 90; and

(b) any other sums, being property held by theruiHat,

shall, after such payments, if any, as the coust di@ct have been
made out of those sums, be payable to the regwmtthe clerk of
the court and be applied on the defendant’s bétnatirds the
satisfaction of the pecuniary penalty order inrtre@nner provided
by subsection (3).

(2) If after the amount payable under the pecunpayalty order
has been fully paid any such sums remain in the$ahsuch a
receiver, the receiver shall distribute those sameng such of
those persons who held property which has beeizedalinder this
part, and in such proportions, as the court masctimfter giving a
reasonable opportunity for those persons to makesentations to
the court.

(3) property received by the court on account chrnrount
payable under a confiscation order shall be appigefbllows

(a) if received by him from an administrator undabsection
(1), it shall first be applied in payment of theewer's
remuneration and expenses; and

(b) the balance shall be paid or, as the case maydnsferred
to the Government.

91.-(1) The following provisions of this section apptythe
powers conferred on the court by sesti®0, 87, 88 and 89, or on
an administrator appointed under sectio23@b) (i) or section 89

(2) (b).

(2) Subject to the following provisions of this sen, the

powers shall be exercised with a view to makinglalste for
satisfying the pecuniary penalty order or, as tmeanay be, any
pecuniary penalty order that may be made in therdkint case
the value for the time being of realizable propé&{d by any
person by the realization of such property.

(3) In the case of realizable property held by iE@e to whom

the defendant has directly or indirectly made aaatight by this
part, the powers shall be exercised with a vieveadization no more
than the value for the time being of the gift.

(4) The powers shall be exercised with a view kovahg any

person other than the recipient to any such gift to
retain or recover the value of any property heldhioy or her.
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(5) An order may be made or other action takergpect of a
debt owed by the Government.

(6) In exercising the powers referred to in subjégtno

account shall betaken of any obligations of theeddént or of the
recipient of any gift which conflicts with the obtdition to

satisfy the confiscation order or pecuniary penaiter.

92. — (1) Where a person who holds realizable progerty
adjudged bankrupt-

(a) property for the time being subject to a resing order
made before the order adjudging him or her bankanud

(b) any proceeds of property realized by virtusextion 9 for
the time being in the hands of a person appointegiusection
80 (2) (b) (i) or 89 (2),

is excluded from the property of the insolventtfoe purposes of
the Bankruptcy Act.

(2) Where a person has been declared bankruppothiers
conferred on the court by sections 80 and 89 @& parson
appointed under section 80 () (b) (i) or 89 (2)llshet be exercised
in relation to property for the time being compdse the property
of the insolvent for the purposes of the Bankrugicy

(3) Where, in the case of a debtor, receiver stapgsinted

under the Bankruptcy Act and any property of thietdeis subject
to a restraining order, the powers conferred orr¢beiver by virtue
of that Act do not apply to property for the timeitg subject to a
restraining order.

(4) Where a person is declared insolvent and hrasttli or
indirectly made a gift caught by this Act-

(a) no order shall be made by virtue the Bankruptclyin
respect of the making of the gift at any time whigmperson has
been charged with a serious offence and the prougetiave not
been concluded by the acquittal of the defendant or
discontinuance of the proceedings, or when propsrtie
person to whom the gift was made is subject tcsaaming order
or a charge ordeal; and

(b) any order made under the Bankruptcy Act after t
conclusion of the proceedings shall take into antany
realization under this Act of property held by tlerson to whom
the gift was made.

93. —(1) Where realizable property is held by a conypemd
an order for the winding up the company has beetteroa a
resolution has been passed by the company foolistary
winding-up, the functions of the liquidator or gmpvisional
liquidator shall not be exercisable in relation to-
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Cap. 46:03

Cap. 46:03

(a) property for the time being subject to a resing order
made before the relevant time; or

(b) any proceeds of property realized by virtusextion 89
(2) (c) or (d) or for the time being in the hands@erson
appointed under section 80 (2) (b) (i) or 89 (2),

but there shall be payable out of such propertyexpenses,
including the remuneration of the liquidator oryistonal
liquidator, property incurred in the winding-uprigspect of the

property.

(2) Where, in the case of a company, an order fodiwg up has
been made or a resolution for winding up has bessgd, the
powers conferred on the court by section 80 ort28l siot be
exercised in relation to any realizable propertyl oy the
company in relation to which the functions of tlgidator are
exercisable-

(a) so as inhibit him form exercising those funesidor the
purpose of distributing any property held by thenpany to the
company’s creditors: or

(b) so as to prevent the payment out of any prgpodrt
expenses including the remuneration of the liqaidat any
provisional liquidator property incurred in the wing-up in
respect of the property.

(3) Subsection (2) does not affect the enforceraéatcharging
order-

(a) made before the relevant time; or
(b) on property which was subject to a restrairardger at the
relevant time.

(4) Nothing in the Companies Aclldietaken as restricting, or
enabling the restrictimfrthe powers conferred on the court by
section 80 or 89.

(5) In this section-

(a) “company” means any company whiwty be wound-up
under the Companies Act;

(b) “liquidator” includes any personpajnted to the office of
liquidator, whether provisionatly otherwise, under the
Companies Act; and

(c) “the relevant time” means-

(i) where no order for the winding-up of therquany has
been made, the time of the passing of the resaolditio
voluntary winding-up;
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(i) where an order for the winding up of a comp&ag

been made and, before the presentation of thegpetitr the
winding-up of the company by the court, such alegsm had
been passed by the company, the time of the paskihg
resolution; and

(i) in any other case where an order for the wigdup of
a company has been made, the time of the makitigeasrder.

Division 8-Production Orders and other Information
Gathering Powers

94.-(1) Where a person has been charged with or cadriaf a Production
serious crime, and the competent authority or dnoaized officer orders

of the Financial Intelligence Unit has reasonaltaigds for sus-

pecting that any person has possession or coritrol o

(a) a document relevant to identifying, locatingyaalifying
property of the person or to identifying or locgtia document
necessary for the transfer of property of suchgrersr

(b) a document relevant to identifying, locatingqorlifying
tainted property in relation to the offence ordenitifying or
locating a document necessary for the transfeainted
property in relation to the offence,

the competent authority may ap@y parteand in writing to a
judge or magistrate in chambers for an order agtiesperson
suspected of having possession or control of ardeatiof the kind
referred to, and the application shall be suppdriedn affidavit.

(2) The judge or magistrate may, if he or she awarsithere are
reasonable grounds for so doing, make an ordettbgierson
produce to the competent authority, at a time dadepspecified in
the order, any documents of the kind referred teuimsection (1):

provided that an order under this subsection mayevuire the
production of bankers books.

(3) The competent authority to whom documents asdyxred
may-

(a) inspect the documents;

(b) make copies of the documents; or

(c) retain the documents for so long as is readgmazessary
for the purposes of this Act.

(4) Where the competent authority retains documgrtduced to
him or her under subsection (3) he or she shallenaagopy of the
documents available to the person who produced.them
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(5) A person is not entitled to refuse to produceutnents
ordered to be produced under this section on thengk that-

(a) the document might tend to incriminate the @ersr make
him liable to a penalty; or

(b) the production of the document would be in bheaf an
obligation, whether imposed by a written law oresthise, of the
person not to disclose the existence or conterttseoflocument.

95.-(1) Where a person produces a document pursuant to
order under section 94, the production of theudeent, or any
information, document or thing obtained as adliog indirect
consequence of the production of the documenttiadmissible
against the person in any criminal proceedings pxazeceedings
under section 96.

(2) For the purposes of subsection (1), proceecingsn
application for a restraining order, a confiscatioder or a
pecuniary penalty orders are not criminal procegslin

96. Where a person is required by a production omer t
produce a document to the competent authorigypdrson commits
an offence against this section if he-

(a) contravenes the order without reasonable cause; or
(b) in purported compliance with the order, producemakes
available a document known to the person to be fals
misleading in a material particular and does nahdate to
the competent authority and provide to the compgetethority
any correct information of which the person is asgession,

and on conviction shall be liable, in the case patural person to
imprisonment for two years and a fine of K100, @20in the case
of a body corporate, a fine of K500, 000.

97. Where a foreign State requests assistance telocaeize
property suspected to be tainted property ipgeisof an offence
within its jurisdiction and the Attorney Genehals, under the
Mutual Assistance in Criminal Matters Act, autiaed the giving of
assistance to the foreign State, the provisiéisection 94 apply
assistance to the foreign State, the provisiéisection 94 apply
mutatis mutandis

98. The competent authority may, with the consenhef t
occupier of the land or the premises, or undarant issued under
section 99-

(a) enter upon land or upon or into premises;

(b) search the land or premises for any documetiteofype
described in section 94 (1); and
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(c) seize any document found in the course of daech

that the competent authority believes, on

reasonable grounds, to be a relevant documenilaitioren to a
serious crime.

99.-(1) Where-

(a) a person has been charged or convicted ofuseciime;
or

(b) the competent authority has reasonable grofards
suspecting that there is, or may be within the sexenty-two
hours, upon any land or upon or in any premisecament of
the type described in section 94 (1) in relatioth®offence,

the competent authority may make application supegdoy infor-
mation on oath to a magistrate or judge for a $eamrrant in
respect of the land or those premises.

(2) Where an application is made under subseclipfof a

warrant to search land or premises, the magistratalge may,
subject to subsection (4), issue a warrant autimgrizompetent
authority, with such assistance and by such fosde aecessary and
reasonable-

(a) to enter upon the land or in or upon any premand to
Search the land or premises for property of thadkand

(b) to seize property found in the course of theedethat the
Competent authority believes on reasonable grotmbe
property of that kind.

(3) A magistrate or judge shall not issue a warcantter
subsection (2) unless he or she is satisfied that-

(a) a production order has been given in respettteof
document and has not been complied with;

(b) a production order in respect of the documemilad/
be unlikely to be effective;

(c) the investigation for the purpose of which search
warrant is being sought might be seriously prejedid the
competent authority does not gain immediate adcetgse
document without any notice to any person; or

(d) the document involved cannot be identified esaibed
with sufficient particularity to enable a productiorder to be
obtained.

(4) A warrant issued under this section shall state
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(a) the purpose for which it is issued, includinggerence to
the nature of the relevant offence;

(b) a description of the kind of documents authertito be
seized;

(c) a time at which the warrant ceases to be icefcand

(d) whether entry is authorized to be made at ang bf the
day or night or during specified hours.

(5) If during the course of searching under a wdrissued under
this section, the competent authority finds-

(a) a document of the type described in sectio(l#hat
the police officer believes on reasonable groundslate to the
relevant offence or to another indictable offerare;

(b) anything the competent authority believes @soaable
grounds will afford evidence as to the commissiba oriminal
offence,

the competent authority may seize that properthiog and the
warrant shall be deemed to authorize such seizure.

Search 100. Where a foreign state requests assistance telocateize
warrants in property suspected to be tainted property ingetspf an offence
relation to within its jurisdiction and the Attorney Genehals, under the
foreign Mutual Assistance in Criminal Matters Act, auiaed the giving of
offences assistance to the foreign state, the provisidrzection 99 apply
Cap. 8:04 mutatis-mutandis.

Division 8-Monitoring orders

Monitoring 101.-(1) The competent authority may appdy, parteand in

orders writing to a judge or magistrate in chambersdiororder (in this
section otherwise called a “monitoring order”) diiag a
financial institution to give information to a podi officer or an
authorized officer of the Financial Intelligenceitjand the
application shall be supported by an affidavit.

(2) A monitoring order shall-

(a) direct a financial institution to disclose infmation

obtained by the institution about transactions catedl through
an account held by a particular person with thatutson;

(b) not have retrospective effect; and

(c) only apply for a period of a maximum of threenths from
the date of the making of the order.
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(3) A judge or magistrate shall not issue a momigporder
unless he or she is satisfied that there are raamgrounds for
suspecting that the person in respect of whoseuattioe order is
sought-

(a) has committed or was involved in the commisstons
about to commit or be involved in the commissionao$erious
crime; or

(b) has benefited directly or indirectly, or is abto benefit
directly or indirectly from the commission of aisers crime.

(4) A monitoring order shall specify-

(a) the name or names in which the account is\adi¢o be
held; and

(b) the class of information that the institutierréquired to
give.

(5) Where a financial institution, which has be@reg notice of
a monitoring order, knowingly-

(a) contravenes the order, or
(b) provides false or misleading information in panted
compliance with the order,

the institution commits an offence and shall bbléaon conviction,
in the case of a natural person, to imprisonmentfo years and a
fine of K100, 000 and, in the case of a body capmrto a fine of
K500, 000.

102. —(1) A financial institution that is, or has besubject to a
monitoring order shall not disclose the existenceperation of the
order to any person except-

(a) an officer or agent of the institution for gherpose of
ensuring compliance with order;

(b) a legal adviser for the purpose of obtainirgaleadvice or
representation in respect of the order; or

(c) a police officer or an authorized officer oéthRinancial
Intelligence Unit authorized in writing to receitree information.

(2) Any person who contravenes subsection (1) iisygof an
offence and shall be liable on conviction-

(a) in the case of a natural person, to imprisonrf@rtwo
years and a fine K100, 000.

(b) in the case of a corporation, to a fine K5010.0

(3) A person described in subsection (1) shalldistlose the
existence or operation of a monitoring order ext¢enother
person described in that subsection and may dolydar the
purposes of the performance of the person’s dotiégnctions.
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(4) Any person who contravenes subsection (1) iiygof an
offence and liable to imprisonment for two yeard arfine of
K100, 000.

(5) Nothing in this section prevents the disclosafrenformation
concerning a monitoring order for the purpose ofnaonnection
with, legal proceedings or in the course of proaegzsibefore a
court:

provided that nothing in this section shall be ¢ared as
requiring a legal practitioner to disclose to anyrt the existence
or operation of a monitoring order.

PART VI-M ISCELLANEOUS

Money 103. For the purpose of any law relating toadition of
laundering fugitive offenders, money laundering and finagoiri terrorism
and financing  shall be offences for which extradition or reimitmay be granted.
of terrorism
offences for
extradition
purposes
104.- (1) Where for the investigation or prosecutioraof
mutual serious offence or a money laundering offencefaraacing of
assistance terrorism offence or for the making or executiémay order or
direction made under this Act in respect of sudbrafes, any
assistance in Criminal Matters Act, may in accooganith
Cap. 8:04 that Act request mutual assistance from thapdesed

country as if such investigation, prosecution, mglkir execution

is a criminal matter within the meaning of that Act

(2) Where a request is made by a foreign statiedn t

investigation or prosecution of a serious offeracenoney laundering

offence or a terrorist financing offence in thatiotyy or for the

making or execution of any order or direction madthat country

in respect of such an offence, the Ministry magdoordance with
Cap. 8:04 the Mutual Assistance in Criminal Matters Aapyide such

assistance as if such investigation, prosecuti@iimy or

execution is a criminal matter within the meanifighat Act.

Regulations 105. The Ministry may make regulations for carrying the
purpose and provisions of this Act into effect @nescribing all
matters which are necessary or convenient to sepbed for the

better carrying out of the provisions of Act
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FIRST SCHEDULE (s.2)
UNITED NATIONS COUNTER-TERRORISM CONVENTIONS

Convention on Offences and Certain Other Acts cdtachion Board aircraft,
Signed at Tokyo on 14September, 1963

Convention for the Suppression of Unlawful Seizofrdircraft, done at the
Hague 18 December, 1970

Convection for the Suppression of Unlawful Acts kgathe Safety of Civil
Aviation, done at Montreal on ?September, 1971

Convention on the Prevention and Punishment of €sifkgainst
Internationally Protected Persons, including Dipddicn Agents, adopted by the
General Assembly of the United Nations off December, 1973

International convention against the Taking of tdgst, adopted by the
General Assembly of the United Nations o' December, 1979

Convention on the Physical Protection of Nucleatévial, adopted at Vienna
On 3° March, 1980

Protocol for the Suppression of Unlawful Acts obMince at Airports Serving
International Civic Aviation, supplementary to @envention for the
Suppression of Unlawful Acts against the SafetZivfc Aviation, done at
Montreal on 2%, February, 1988

Convention for the Suppression of Unlawful Actsiagathe Safety of
Maritime Navigation, done at Rome on™March, 1988

Convention on the Suppression of Unlawful Acts agiihe Safety of Fixed
Platforms located on the Continental Shelf, dorRane on 19 March, 1988

Convention on the Making of Plastic Explosivestfu purpose of
Detention, signed at Montreal, off Warch, 1991

International Convention for the Suppression ofrdest Bombings, adopted
By the General Assembly of the United Nations ofl DBcember, 1997

International Convention for the Suppression off@ncing of Terrorism,
Adopted by the General Assembly of the United Nation &' December, 1999.

Second schedule(s 22)
OATH of CONFIDENNTIALITY

Ly e having been appointed as an
Employee of the Financial Intelligence Unit or yeat in the service of the
Financial Intelligence Unit do solemnly swear thaill not, directly, or
Indirectly divulge the business or proceedingshefEinancial Intelligence Unit
Or the nature or contents of any document commtedd® me any matter
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coming to my knowledge in my capacity as an empayfethe Financial

Intelligence Unit or an agent in the service of Bireancial Intelligence Unit and

That | will and truly perform the functions and ehst of that office.

So help me God.

SWORN @ittt e e

ThiS oo Ay Of o

B O M. L
Commissioner for Oaths

Passed in parliament this fourth day of August, thhausand and six.

M. M. Katopola
Clerk of Parliament
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